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EQUITABLE CONVERSION. 


HE word “ conversion ” (conversio) is derived immediately from 

the Latin verb convertere, which is in turn compounded of 

the prefix con- and vertere. Vertere means literally to turn or turn 

round, and, like our verb “turn,” it is both transitive and intran- 

sitive. As a transitive verb, however, it often means also to change 

the nature or form of a thing, and it is used in this sense in a great 

variety of connections; and, when so used, it is synonymous with 

mutare. So, too, our transitive verbs “turn” and “change” are 
often used synonymously. 

The compound verb convertere, especially when used transitively, 
has practically the same meaning as the simple verb, the prefix 
having little, if any, other effect than that of adding emphasis to 
the simple verb. 

The simple verb vertere, as well as most of its derivatives,! has 
been wholly rejected by us, but its numerous compounds, in their 
transitive signification, and their derivatives have not only been 
generally adopted, but are in constant use, and full of life and vigor ; 
and this is true of convertere and conversio. The latter is a verbal 
| noun or noun of action, z. ¢., it is the name given to the act or 

action expressed by the verb convertere. Thus, when the verb 
means to turn or turn round, the noun means the act or action of 
turning or turning round. For example, in logic, a proposition is 


1 Verse, versatile, versatility, and version are exceptions. 
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said to be converted when its terms are transposed, so that its sub- 
ject becomes its predicate, and its predicate becomes its subject; 
and the act of thus transposing the terms of a given proposition is 
called the conversion of that proposition. Hence also the con- 
verse of a given proposition is the same proposition converted, 2. ¢., 
the same proposition with its terms transposed. So, too, when- 
ever the verb means to change the form or nature of a thing, the 
act of making the change is called a conversion. Such a conver- 
sion may be made in two ways, one of which may be termed direct, 
the other indirect. It may be made directly, either by the opera- 
tion of natural laws, as when water is converted into ice by freezing 
weather, or by artificial means, as when cotton, flax, or wool is 
converted into cloth by the processes of spinning and weaving, and 
when iron is converted into steel by any of the processes employed 
for that purpose. So also land may be converted directly into a 
chattel by the physical act of severing a portion of the earth from 
the general mass, as where ore is dug from a mine. A conversion 
may be made indirectly by exchanging one thing for another, as 
when land is converted into money by selling the land, and thus 
receiving money in exchange for it, or (what is still more indirect) 
when land is converted into railway shares by selling the land for 
money, and then investing the money in railway shares. 

Of these two kinds of conversion, it is chiefly of the indirect that 
the law takes cognizance. 

It is obvious that every exchange of one thing for another is a 
bilateral or two-sided transaction, as every exchange of money for 
land (for example) is also an exchange of land for money. More- 
over, such an exchange commonly has its origin in a bilateral or 
mutual contract, between the two parties to the exchange, to make 
such exchange. 

Sometimes, however, the contract is only unilateral, z. ¢., one of 
the parties only binds himself to make the exchange, the other 
having an option to make it or not, until it is actually made. An 
exchange may also be made without any previous contract of any 
kind, z. ¢., the parties may arrange together the terms on which 
they will make the exchange, and then make it without either one’s 
binding himself to make it. It is in this way that a tradesman 
commonly sells goods by retail over the counter. So when the 
owner of property creates a right in another person to have prop- 


1 See infra, p. 10. 
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erty sold to satisfy a lien or charge thereon, but the sale can be 
made only under a decree of a court of equity, it is necessarily 
made without any previous contract. To be sure, there are com- 
monly all the forms of a sale by auction, but these forms do not 
create a contract. What the buyer relies upon is the good faith 
of the court, and the court relies upon its power to compel the 
buyer to perform his promise, although the latter is not legally 
binding. 

For the present purpose, however, it may be assumed that every 
exchange is preceded by a bilateral contract to make the exchange. 
In order, however, that such a contract may result in an actual 
exchange, it is plain that one of the parties to the contract must, © 
at the time of making the exchange, be the owner of one of the 


things to be exchanged, and the other must be the owner of the 


other, or, if either of them be not such owner, he must be fully 
authorized by the owner to make the exchange. The owner of a 
thing may authorize another person to exchange it for something 
else, either by conferring upon him a power to make the exchange, 
or by vesting in him the legal title to the thing, with authority to 
make the exchange, and, in either case, he may confer merely an 
authority to make the exchange, or he may direct it to be made. It 
is in one of these two modes that an authority or direction is always 
given by a will to sell or purchase land. A mere authority to sell 
or purchase land, whether given by will or otherwise, has little to do 
with equitable conversion, while a direction by will to do either gives 
rise to some of the most important questions which the subject of 


equitable conversion involves. As, therefore, a direction given by 
will to sell or purchase land is always attended with two peculiari- 


ties, it is important that these peculiarities be carefully attended 
to. In respect to these peculiarities, moreover, there is no differ- 
ence between a direction to sell or buy land and a mere authority 
to do so. 

The first of these peculiarities is that such a direction does not 
take effect for any purpose whatever until the testator’s death; 1 
the second is that, at the moment of the testator’s death, all his 
property devolves upon some one else, either by the effect of his 
will, or by operation of law, and consequently the land which a 
testator has directed to be sold will, at the moment of his death, 


descend to his heir, unless he has devised it to some one else; and 


1 Sheddon wv. Goodrich, 18 Ves. 481; Hooper v. Goodwin, 18 Ves. 156. 
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the money with which a testator has directed land to be purchased — 


will, at the moment of his death, devolve upon his executor for the 
benefit of his next of kin, unless he has bequeathed it to some one 
who is not his next of kin, and, in the latter case, it will devolve 
upon the executor for the benefit of the legatee. As, therefore, 
the sale or purchase of land directed by a testator cannot take 
place until sometime after his death, it cannot take place until the 
land to:be sold, or the money with which land is to be purchased, 
has completely changed ownership in the manner just stated. 
When, therefore, a testator directs a sale or purchase of land after 
his death, he directs a sale of land which will not then be his, or a 


purchase of land with money which will not then be his, and hence . 


the question at once arises whether the direction is valid. Before 


this question can be answered intelligently the effect of such sale. 


or purchase, if actually made, must be ascertained. 

When land is exchanged for money or money for Jand, the first 
effect is that he who before owned the land becomes owner of 
the money instead, and that he who before owned the money be- 
comes owner of the land instead, except so far as the money for 
which the land is exchanged, or the land for which the money 
is exchanged, is otherwise effectively disposed of, and except so 
far as the money for which land is exchanged goes to satisfy a 
charge or charges on the land. Whenever, therefore, any question 
arises as to who is entitled to the proceeds of a sale of land, for 
example, the answer generally depends upon the answer to three 
preliminary questions, namely, Ist, who.owned the land when the 
sale was made; 2dly, how much, if any, of such proceeds goes to 
satisfy a charge or charges on the land; 3dly, how much, if any, 
of such proceeds is effectively disposed of by the will. 

The second effect of an exchange of land for money, or of 
money for land, is that he who before was the owner of real estate 
becomes the owner of personal estate instead! and that he who 
before owned personal estate becomes the owner of real estate 
instead. If, therefore, he who owned the land before the ex- 
change was made, die the next day after the exchange, the money 
which he has received in exchange will go to his personal repre- 
sentative, whereas, if he had died the day before the exchange, the 
land would have gone to his heir. So, if he who before owned the 
money die the day after the exchange is made, the land which 


1 See Walter v. Maunde, 19 Ves. 424. 
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he has received in exchange will descend to his heir, whereas if 
he had died the day before the exchange was made, the money 
would have devolved upon his personal representative. It should 
be added, however, that this second effect of an exchange, though 
it is always and necessarily produced at law, is not always produced 
in equity, for, if a court of equity be of opinion that either party 
to the exchange ought not to have made the exchange, or that 
justice requires that the exchange should not produce this second 
effect as to the money or the land given in exchange, such court 
may, and sometimes will, reconvert such money into land, or such 
land into money, in the manner to be hereafter stated, 2. ¢., treat 


the money, for the purposes of devolution, as if it were land, or’ 


the land as if it were money. 

The effects produced by an actual exchange of land for money, 
as stated in the last two paragraphs, are illustrated by the follow- 
ing cases. 

Thus, in Flanagan v. Flanagan,! where a testator devised her 
land to her father and brother, subject to a charge for payment 
of her debts, and after the testator’s death the father died, and 
then some of the land was sold under a decree, but it turned 
out that none of the proceeds of the sale were needed for the 
payment of debts, one half of such proceeds clearly belonged 
to the father’s heir, though the same was held to belong to his 
next of kin. On the father’s death his one half of the land de- 
scended to his heir, and it continued to belong to him till the sale 
was made. If, however, the sale had been made during the father’s 
life, his one half of the land would thereby have been actually 
converted into money, and such money would, upon his death, 
have devolved upon his executor for the benefit of his next of 
kin. A question was sought to be raised whether, as the sale turned 
out to be unnecessary, the money ought not to be reconverted 
by equity into land. No such question, however, was before the 
court, for, assuming that it would have to be answered in the 
affirmative, the only effect would be that the father’s heir would 
take it as land, and whether he would take it as money or land 
would not be material until it devolved from him upon some one 
else. 

So in Ackroyd v. Smithson? where a testator devised land 
to trustees in trust to sell the same, and divide the proceeds 


1 Cited 1 Bro. C. C. 498. 2 1: Bro. C. C. 503. 
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among fifteen legatees, two of whom died during the testator’s 
life, and after the testator’s death the land was sold, the shares of 
the two deceased legatees in the proceeds of the sale clearly 
belonged in equity to the testator’s heir, the land being his when 
it was sold, and the shares of the two deceased legatees being 
undisposed of; and the court so held, though not till after the 
celebrated argument of Mr. Scott (afterwards Lord Eldon) had 
induced Lord Thurlow to change his mind, he having announced, 
before Mr. Scott began his argument, that his opinion was in 
favor of the testator’s next of kin, who claimed the shares of the 
two deceased legatees against the heir, and who filed the bill to 
enforce their claim. 

Ackroyd v. Smithson was soon followed by Robinson v. Taylor,} 
where a testator devised his land to his executors in trust to sell 
the same, and make certain payments out of the proceeds, and pay 
the interest of the residue to a person named for life. The land 
was sold accordingly, and, on the death of the legatee for life, Lord 
Thurlow held that the principal of such residue went to the testa- 
tor’s heir, though the same was claimed by his next of kin. 

So in Dixon v. Dawson,? where a testator devised all his land to 
trustees to be sold to satisfy certain charges, and the same was 
sold accordingly, and produced a surplus, and the sale was held to 
have been properly made, it was also properly held that such sur- 
plus belonged to the heir, but that, the sale having been made in 
his lifetime, the surplus was money in his hands, and so devolved 
on his personal representative. 

In Wilson v. Coles,* where land was directed by will to be sold, 
and the only valid gift of the proceeds of the sale was to the 
testator’s wife for her life, and the testator died in 1841, leaving 
two co-heirs, one of whom died in 1843, and the land was sold in 
1857, and the wife died in 1859, it seems clear that the heir of the 
deceased co-heir was entitled to the latter's one half of said pro- 
ceeds, though the court gave the same to her personal representa- 
tive. On the testator’s death the legal title to the land passed 
to the devisees in trust, but the equitable title descended to the 
two co-heirs, on the death of one of whom her one half of the land 
descended to her heir, in whom it remained until the sale, when 
the interests of all persons concerned were converted for all 


1 2 Bro. C. C. 589. 2 2 Sim. & S. 327. 
8 28 Beav. 216. 
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purposes into money. Until the death of the wife, the interests 
of the two co-heirs and of the heir of the deceased co-heir were of 
course reversionary. 

If a mortgaged estate be sold by the mortgagee, under a power 
of sale contained in the mortgage deed, any surplus which is pro- 
duced by the sale will belong to the mortgagor. Why? Because 
he was in equity the owner of the estate when the sale was made, 
the mortgage being a mere charge. If, however, the mortgagor 
die before the sale, still being the owner of the estate, and then 
the sale be made, the surplus will belong to the heir or devisee,! 
though, if he had died after the sale, it would belong to his 
executor.” : 

The real estate of a bankrupt, though its legal title passes to 
his assignees, still belongs in equity to the bankrupt, subject only 
to the lien of his creditors, so long as it remains unsold. If, there- 
fore, it be sold by the assignees during the bankrupt’s life, any 
surplus will belong to the latter, and, on his death, will go to his 
personal representative, but, if it be sold after the bankrupt’s death, 
any surplus will belong to his heir. 

If a settled estate be subject to a mortgage which antedates 
the settlement, and the estate be sold to satisfy the mortgage, and 
produce a surplus, such surplus will belong to the persons to whom 
the equity of redemption belonged when the sale was made, 2. ¢., 
it will follow the limitations of the settlement.‘ 

If settled land be taken by the state for public uses the effect 
will be the same as if the land had been sold to satisfy a prior 
charge, as the title acquired by the state will override all the limi- 
tations in the settlement, and therefore the money which the state 
pays for the land will be subject to all those limitations, just as 
the land was before the state took it.® 

If a settled estate be sold under a power, whether the power 
be created by the settlement, or afterwards by private act, the sale 
being made with a view to reinvesting the proceeds in other land, 
such proceeds will, immediately upon the sale’s being made, follow 
all the limitations of the settlement, and that too whether the 


1 Wright v. Rose, 2 Sim. & S. 323; Bourne v. Bourne, 2 Hare 35 ; Gardner's Trusts, 
In re, t Equity Reports, 57. 

2 Mary Smith’s Mortgage Account, Jz re, 9 W. R. 799. 

8 Banks v. Scott, 5 Madd. 493. 

* See Jones v. Davies, 8 Ch. D. 205. 

5 Horner’s Estate, J re, 5 De G. & Sm. 483. 
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instrument creating the power directs the proceeds of a sale to 
be reinvested in land or not. 

In each of the three preceding cases, if the settlement does not 
exhaust the entire fee-simple in the land, the ultimate reversionary 
interest in the money which has been substituted for the land will 
vest in the person or persons in whom the ultimate reversion of 
the fee-simple in the land was vested when the latter was converted 
into money. 

In Jermy v. Preston? by a marriage settlement, dated Oct. 4 
and 5, 1751, land was limited to the intended husband for life, re- 
mainder to trustees for five hundred years, remainder, in the events 
which happened, to the husband in fee. The trust of the term was 
to raise £5000 for the intended wife on the death of the husband. 
The husband died in January, 1752, having devised the land to the 
wife for life, remainders over. Afterwards the trustees of the term 
sold a part of the land for the said term for the purpose of raising 
the £5000, and the sale produced a surplus, which was paid into 
court, and had there remained ever since. The wife received the 
income of this surplus until her death, November 18, 1791, since 
which time, a period of more than fifty years, the income had 
accumulated, and the question was to whom did the principal and 
accumulated income now belong, on the supposition, Ist, that it 
was money in equity as well as in fact, 2dly, that it was land in 
equity? On each supposition the total product of the sale, from 
the moment of its receipt by the trustees, followed the limitations 
in the husband’s will, subject to the payment of the £5000. The 
five hundred year term was, in the events which happened, and 
subject to the payment of the £5000, held in trust for the husband, 
he being the owner of the reversion expectant on the termination 
of that term. The only effect of the term in equity was, therefore, 
to create a charge on the land of £5000, and though in strictness 
of law this charge extended only to the term, yet for all practical 
purposes it extended to the entire fee-simple. Indeed, a charge 
so created differs practically from an ordinary charge on land, 
created by the will of its owner, only in this, namely, that the 
former will bind the land even in the hands of a purchaser for 
value without notice, while the latter will bind it only so long as it 
remains in the hands of the person who created the charge, or of 
the person or persons claiming under him, who received the land 
without paying value for it or with notice of the charge. By the 


1 Duke of Cleveland’s Settled Estates, Zn re, [1893] 3 Ch. 244. 2 13 Sim. 356. 
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husband’s will, therefore, not only the legal reversion, expectant 
on the termination of the term, but also the equitable ownership 
of the term itself passed to his devisees, subject to the charge. 
Consequently, when the sale was made, the money produced by 
it belonged to the same devisees, subject to the same charge, and, 
when the latter was paid off, the surplus which remained still 
belonged to the husband’s devisees. Accordingly, as the wife had, 
by her husband’s will, a life interest in the land sold, she rightfully 
received the income of the surplus money during her life. On her 
death the ultimate remainder in fee, created by her husband’s will, 
vested in possession, and hence the owner of that remainder then 
became the absolute owner of said surplus, whether it had the 
quality of money or land. If it had the quality of money, it hence- 
forth devolved as money, while, if it had the quality of land, it 
devolved as land. The court held that it had the quality of land, 
whether rightly or not, I shall inquire hereafter. 

If land which is exchanged for money belong to two or more 
co-owners, the money received in exchange will belong to them 
respectively in the same proportions as the land did before. If, 
however, the land belong (for example) to A for life, remainder 
to B in fee, the interest of each will be separate and distinct from 
that of the other, as if A owned Black Acre and B owned White 
Acre, and therefore, though they join in making a sale, A will be 
entitled to so much of the money as represents his life estate, and 
B will be entitled to the remainder! But if the land be held by a 
trustee for A and B, and be sold by the trustee, he will hold the 
money as he held the land, namely, for A for life, and then for B 
absolutely. 

There is one notable exception to the rule that when land is 
exchanged for money the money belongs to the person who owned 
the land when the exchange was made; for, when an ordinary bi- 
lateral contract is made for the sale and purchase of land, and, 
_ pending the contract, the vendor dies, and then the contract is 
performed, the land will have to be conveyed to the purchaser by 
the vendor’s heir or devisee to whom it will have devolved on the 
vendor’s death, and yet the money will have to be paid to the 
vendor’s executor. Why is this? Primarily, it is because the land 
of a deceased person devolves upon his heir or devisee, while his 
personal estate, including his choses en action, devolves upon his 
executor. Consequently, when a vendor dies, pending a contract 


1 Pedder’s Settlement, /z re, 5 D. M. & G. 890. 
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for the sale of his land, the land will devolve on his heir or devisee, 
and he alone therefore can convey it to the purchaser, while the 
contract, in respect to the right which it confers upon the vendor 
as well as the obligation which it imposes upon him, devolves upon 
his executor, and therefore he alone is entitled to receive the 
money from the purchaser. Yet, if the executor attempt to en- 
force the contract at law, he will encounter an insuperable obstacle, 
for he cannot show a breach of the contract by the purchaser with- 
out showing, on his own part, ability, willingness, and an offer to 
convey the land on receiving the money, and that, of course, he 
cannot show. His only remedy, therefore, is a bill in equity for 
specific performance, and equity permits him to file such a bill 
against the purchaser, making the vendor’s heir or devisee a co- 
defendant, and a decree is made against each defendant, namely, 
that the purchaser pay the money to the plaintiff on receiving a 
conveyance of the land, and that the heir or devisee convey the 
land to the purchaser on his paying the money to the plaintiff; 
and, though the plaintiff does not accomplish this result on the 
strength of his legal right alone, yet the only principle of equity 
which he has to invoke is the principle that the vendor’s heir or 
devisee, not being a purchaser for value of the land, stands in the 
shoes of the vendor, and so must perform his contract to convey 
the land. 

As the vendor’s executor may file a bill against the vendee, 
making the vendor’s heir or devisee a co-defendant, and have a 


decree as stated above, so, of course, the vendee may file a bill 


against the vendor’s heir or devisee, making the executor a co- 
defendant, and have a decree that the heir or devisee convey the 
land to the plaintiff on his paying the money to the executor. 

The foregoing exception has, however, been unwarrantably 
extended to a class of cases to which it is not at all applicable, 
namely, to cases in which an owner of land gives to another per- 
son an option of purchasing the land at a certain price and within 
a certain time, and dies, pending the option, and then the option is 
exercised and the land conveyed: for it has been held that, while 
the land has devolved upon the heir or devisee of the deceased, and 
so must be conveyed by him, yet the money must be paid to the 
executor! In short, it has been held, as to the point now under 


1 Lawes v. Bennett, stated by Lord Eldon in Ripley v. Waterworth, 7 Ves. 436, and 
afterwards reported in 1 Cox 167; Townley v. Bedwell, 14 Ves. 591; Collingwood a. 
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consideration, that there is no difference between_an unilateral 
contract giving an option of purchasing land,-and the ordinary bi- 

lateral contract for the sale and purchase of land. There is, how- 

ever, this very important and radical difference between these two 

species of contract, namely, that in the latter the vendor is not 

only under an obligation, but also has a correlative right, his obli- 

gation being to vest in the purchaser a good title to the land on 

receiving the purchase money, and his right being to receive the 

purchase money on performing his obligation, while in the former 

the giver of the option, though he is under an obligation, has no 

right whatever. There is this difference, moreover, between the 

obligations incurred in the two cases, namely, that the obligation’ 
of a vendor is generally subject to no condition, except that of a 

concurrent performance by the purchaser of the obligation resting 

on him (the performance of which obligation is.a condition implied 

by law),! while the obligation incurred by the giver of an option is 

subject to the condition of the concurrent payment of the purchase 

money, — which is a condition pure and simple, and which is either 

express or implied in fact.? 

A notion seems to have prevailed that, when an option of pur- 
chasing land has been given, the receiver of the option becomes 
bound as soon as he decides to avail himself of the option, and 
notifies the giver of the option that he has so decided. This, 
however, is assuming that an option, instead of being an unilateral 
contract, is an offer to make a bilateral contract, and that the giv- 
ing of notice as above is an acceptance of the offer, and so com- 
pletes the contemplated bilateral contract. An option, however, 
being an unilateral contract, can never become a bilateral contract, 


Row, 26 L. J., Chan. 649; Weeding v. Weeding, 1 J. & H. 424; Isaacs, Zn re, [1894] 
3 Ch. 506. 

In Drant v. Vause, 1 Y. & Coll. C. C. 580, Emuss v, Smith, 2 De G. & Sm. 122,. 
Walker, Zx parte, 1 Dr. 508, and Edwards v. West, 7 Ch. D. 858, the court declined to 
follow Lawes v. Bennett, holding it not to be applicable, though it seems very doubtful 
whether the decision in either of them was consistent with Lawes v. Bennett. In / 
re Adams and the Kensington Vestry, 27 Ch. D. 394, the court also declined to follow 
Lawes v. Bennett, though without disapproving of it, and in truth Lawes v. Bennett 
was not there an authority for either party, the question before the court being a wholly 
different one, namely, whether the right created by a contract giving an option devolves © 
in equity, on the death of its owner, upon his heir or personal representative, — a 
question which will be considered hereafter. 

1 See my Summary of Contracts, s. 32. I shall not apologize to the reader for re- 
ferring him to this little book while discussing the subject of “ Options.” 

2 See idem. 
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and therefore differs entirely from an offer, and here it is assumed 
that it is an “option,” and not an “ offer,” that we are dealing 
with. An option, then, being a conditional unilateral contract, a 
notice by the receiver of the option that he avails himself of it 
is, if it have any legal significance, the performance of a condition 
pure and simple. Moreover, while the giver of an option may 
with propriety require such a notice to be given, he will not be 
entitled to have it given unless he expressly require it by the terms 
of his contract, z. ¢., the giving of such a notice can be only an 
express condition; ? nor can it be the only condition of such a 
contract, for, if it were, its performance would enable the receiver 
of the option, while himself remaining perfectly free, to compel the 
giver of the option to convey the land, not only without receiving 
the purchase money, but without having any remedy for recover- 
ing it. The concurrent payment of the money must, therefore, be 
a further condition, and that too by a necessary implication of 
fact, if it be not express.® 

When, therefore, an option is exercised after the death of the 
person giving it, how can his executor obtain the money which the 
person exercising the option must pay in order to get the land? 


1 My Summary of Contracts, written twenty-five years ago, contains, at section 179, 
the following passage: “Care must be taken to observe a distinction which is apt to 
be lost sight of. There is no doubt that A may make a binding promise to sell certain 
property to B on certain terms, while B is left perfectly free to buy the property or not ; 
and such a promise will, in most respects, confer the same rights upon B as if he had 
made a counter-promise to buy. But such a case differs materially from that of a mere 
offer to sell property. It is not an offer contemplating a bilateral contract, but it is a 
complete unilateral contract. All that remains to be done is for B to perform the | 
condition of the promise by paying the price, and for A to perform the promise. The 
contract will remain unilateral until it is performed, or otherwise comes to an end. Of 
course A and B together can at any moment substitute for it a bilateral contract, but 
they cannot strictly convert it into a bilateral contract ; still less can this be done by an 
act of Balone. Even if B should subsequently make a binding promise to buy the 
property, the result would not be a bilateral contract, but two unilateral contracts; the 
two promises would not be the consideration of each other, and each would have to be 
supported by some other sufficient consideration.” In Emuss v. Smith, 2 De G. & 
Sm. 722, 735, Knight Bruce, V. C., said: “ How this case would have stood if the con- 
tract of 1838 had been an absolute or ordinary contract of sale, binding one party to 
sell and the other to buy, and not, as it was, a contract resting merely in the option of 
the person with whom the testator entered into the contract, it remaining uncertain, 
during the whole of the testator’s life, whether the purchase would ever take place or 
not, I need not say.” 

2 See idem, s. 32. 

8 Jbid. See also Weeding v. Weeding, 1 J. & H. 424, and in 7” re Adams and the 
Kensington Vestry, 27 Ch. D. 394, in each of which the payment of the money was 
made an express condition. 
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The deceased had no rights whatever under the contract, nor has 
his executor. The person exercising the option pays the money 
voluntarily, and his only inducement to pay it is his desire to obtain 
the land. Why then should he pay it to the executor of the 
deceased? Such a payment will not help him to get the land. 
Moreover, if he pays it to the executor, he cannot pay it to any 
one else, and yet he must pay it to some one else in order to get 
the land, namely, to the heir or devisee of the deceased. Why? 
Because the latter owns the land, and can alone convey it. Will 
equity compel him to conveyit on receiving the money? Yes. 
Why? Because, having received it from the deceased without. 
paying any value for it, equity regards him as standing in the 
shoes of the deceased, and as subject, therefore, to the same 
obligation in equity to convey the land to which the deceased was 
subject at law. Can equity compel the heir or devisee to convey 
the land without payment to him of the money? No. Why not? 
Because it could not have compelled the deceased to convey it 
without payment of the money to him, and to compel the heir or 
devisee to do so would be to hold him to be under a greater obli- 
gation in equity than the deceased was under at law, z. ¢., to be 
bound absolutely, while the deceased was bound only conditionally. 

How is it then that the courts have held that the executor, and 
not the heir or devisee, is the person who is entitled to the money? 
The first answer is that the courts have never so held until the 
contract has been carried completely into execution by the pay- 
ment of the money to the heir or devisee, and the conveyance of 
the land by him. The second answer is that, when the contract 
has thus been carried completely into execution, the courts have 
held that the executor is entitled to receive the money from the 
heir or devisee. Upon what theory is this? It can be only upon 
the theory that the money, when paid in exchange for the land, is 
a part of the personal estate of the deceased, and that can be only 
upon the theory that the exercise of the option relates back to the 
time when the contract giving the option was made; and accord- 
ingly it is upon that ground that the courts have generally sought 
to vindicate their decisions. Nothing, however, could show more 
conclusively that these decisions have no solid ground to rest upon 
than the fact that they can be supported by no better argument 
than this. The doctrine of relation is a legal fiction, and a court 
can be justified in proceeding upon a fiction only when it is neces- 
sary for the purposes of justice, or at least when the fiction is 
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promotive of justice. J» fictione juris semper aequitas existit) If, 
however, the decisions in question are to be taken as representing 
the doctrine, this maxim ought to be so modified as to read, “Jn 
jictione juris semper iniquitas existit”’; for the reader will observe 
that, up to the time when the money is paid and the land conveyed, 
the executor has no right whatever either to the money or the 
land, and yet the moment that the money is exchanged for the 
land, and the land for the money, the executor, though not a party 
to the exchange, nor in any way concerned with it, is, according 
to these decisions, entitled to the money, not merely in equity, but 
at law as well, for, as to such a right, there is no difference between 
law and equity? 

It may be added that the doctrine of relation involved in these 
decisions proves too much, for it proves that, if a rent be granted 
in fee-simple out of certain land subject to a perpetual right in the 
owner of the land for the time being to purchase the rent on cer- 
tain terms, and, at the end of five hundred years, such purchase be 
made, the money will belong to the personal representative of him 
who granted the rent.3 

It is commonly assumed that the effects produced by an ex- 
change of money for land are the same, mutatis mutandis, as those 
produced by an exchange of land for money, and that the effects 
would be absolutely the same, but for the fact that, when a person 
dies intestate, his money and land devolve upon different persons. 
In truth, however, there are other differences between money and 
land, in respect to their devolution, which are of much greater legal 
importance than the fact that they devolve upon different persons. 
It is often assumed, also, that the heir and next of kin of a 
person who dies intestate are true analogues of each other, while, 
in truth, there is no person who occupies in respect to personal 
estate the position occupied by the heir in respect to land. When 
a person dies intestate as to his land, the same descends instantly 
and by operation of law to his heir, who becomes the owner of it 
absolutely and for his own benefit, while the personal property of 
one who dies, whether testate or intestate, instantly and by opera- 


1 See my Summary of Contracts, s. 7. 

2 When the option is given by will, the courts do not hold that the exercise of the 
option can relate back to a time prior to the testator’s death. J re Goodall, 65 L. J., 
Chan. 63. 


8 See Graves’s Minors, 15 Irish Chan. 357, where a rent was granted in 1709 and 
redeemed in 1862. 


| 

| 

4 
| 

‘ 
| \ 


EQUITABLE CONVERSION. 15 
tion of law, devolves upon his executor or administrator, who be- 
comes the absolute owner of it both at law and in equity, though 
only in his official capacity, and not for his own benefit. For 
whose benefit, then, does he hold it? First, for the benefit of the 
creditors of the deceased, z. ¢., subject to their right to have their 
debts paid out of it; secondly, for the benefit of the legatees of 
the deceased, so far as he dies testate; thirdly, for the benefit of 
the next of kin of the deceased, z. ¢., the persons pointed out by the 
Statute of Distributions,! so far as he dies intestate. What are 
the benefits to which legatees and next of kin are entitled? First, 
specific legatees are entitled to receive the specific articles given to 
them, unless their sale shall be necessary for the payment of debts; . 
secondly, pecuniary legatees are entitled to receive the amount of 
their respective legacies in money, if the assets are sufficient to 
pay them after creditors and specific legatees are satisfied ; thirdly, 
the residuary legatees or next of kin, as the case may be, are en- 
titled to be paid in money any residue which remains, and for that 
purpose to have all the assets turned into money. It will be seen, 
therefore, that no legatee or next of kin can ever become owner 
of any part of the personal estate of the deceased, except through 
his executor or administrator, and that a specific legatee alone is 
ever entitled to become owner of any specific part of the personal 
estate of the deceased. When does a specific legatee become the 
actual owner of the thing specifically bequeathed to him? Only 
when the executor or administrator delivers it to him, or assents 
to his receiving it, and thus relinquishes his right to sell it for the 
payment of debts. How does the law secure to legatees and next 
of kin the benefits to which they are entitled? In case of legatees, 
by making it the duty of executors and administrators to do what- 
ever legatees are entitled to have done, — which duty equity will 
require them to perform specifically. In respect to next of kin, 
the Statute of Distributions imposes a similar duty, and with simi- 
lar consequences. Moreover, wherever a duty is imposed upon an 
executor or administrator in favor of legatees and next of kin, of 
course a correlative right is conferred upon the legatees or next of 
kin, and it is by virtue of this correlative right that the performance 
of the duty is enforced. 

Suppose, then, a testator directs his executor to invest his re- 
siduary personal estate in land, and to settle the land on certain 


1 22 & 23 Car. II, c. 10. 
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persons for their lives, with remainders to their respective sons suc- 
cessively in tail male, and that the executor does as thus directed, 
the land purchased being conveyed to him in fee-simple by the 
seller, and then being conveyed by him according to the direction 
in the will. Of course, the ultimate reversion in fee-simple, not 
having been disposed of by the testator, will remain in the executor, 
and will be held by him for the benefit of the testator’s next of 
kin. If, then, all the tenants for life die without issue, all the limi- 
tations of the settlement will be exhausted, and the executor’s 
reversion will become a fee-simple in possession, and the executor 
will still hold the same for the benefit of the next of kin. What, 
then, will be the rights of the latter? Simply to have the land sold 
by the executor and its proceeds divided among them according 
to the Statute of Distributions. Of course, it will be open to them 
to make an arrangement with the executor to convey the land to 
them, instead of selling it, but they will have no right to require 
him to convey it to them. If, then, one of the next of kin die in- 
testate at any time between the original purchase of the land by 
the executor and the sale of it by him, how will his right devolve? 
Of course, it will devolve only as personal estate, as it is only a 
right to receive a sum of money, and so it was held to devolve by 
Sir W. Page Wood, V. C. (afterwards Lord Chancellor Hatherley), 
when the question arose before him, and for the first time, in Rey- 
nolds v. Godlee.! His decision was, however, afterwards overruled 
by Sir G. Jessel, M. R.,? who held that the land itself belonged to 


1 John. 536, 582. 

2 Curteis v. Wormald, to Ch. D. 172. The judgment of Sir G. Jessel in this case, 
the facts of which are substantially those supposed in the text, contains one or two 
things which require to be noticed. According to the report the testator directed 
his trustees, and not his executors, though the same persons were both executors and 
trustees, to invest his residuary personal estate in land, and upon this Sir G. Jessel 
remarks: (174) “ A testator directed his trustees — for, although the same persons may 
have been appointed executors, they are for this purpose trustees and trustees only — to 
lay out his residuary personal estate in the purchase of real estate.” He afterwards says: 
(175) “The executors have ceased to have anything whatever to do with the matter. 
They have paid over the legacy to the legatee, who happens to be a legatee-trustee, and 
who holds it by law under the Statute of Distributions, as trustee for the next of kin, and 
no one else.” These statements are surprising. If the will had disposed of personal 
estate only, there would have been no possible reason for appointing trustees, nor is 
there the slightest reason to suppose that any would have been appointed. The will 
began, however, with devising the testator’s real estate in strict settlement, and, having 
been made in 1818, it doubtless contained the usual limitations to trustees to support 
contingent remainders; and the fact of there being trustees is thus accounted for. 
The use of the word trustees by the testator, however, in connection with his personal 
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the next of kin in equity, and hence devolved as land, and his de- 
cision was affirmed by the Court of Appeal in Chancery. I am, 
however, bound to express the opinion that Sir W. Page Wood 
was right, and that Sir G. Jessel and the Court of Appeal in 
Chancery were wrong. 

There is, however, one argument in favor of the decision in 
- Curteis v. Wormald which, as it was not alluded to by Sir G. 


estate was evidently a mistake, and should have been disregarded. The testator made 
no bequest of his personal estate to the trustees, nor could he have bequeathed it to’ 
the trustees as such, as it would already be in them in another character by operation 
of law from the moment of the testator’s death, and must remain in them inthat charac- . 
ter until it was fully administered, and it had not been fully administered when the 
case was decided. How Sir G. Jessel gets it into the hands of the trustees as legatees, 
he does not explain. His object, however, in seeking to accomplish that result is’ 
plain enough, for he seeks to show that, when the executors have paid over the resi-- 
due of the personal estate to themselves as trustees, they will have completed their - 
administration of the estate and become /functi officio, and that henceforth they will 
hold first the money and then the land as trustees for the next of kin, subject of course 
to the limitations of the settlement which the will directs. The administration of an 
estate is not completed, however, until the property has all gone into the hands of 
persons who own it absolutely. If, therefore, a part of the estate goes into the hands 
of a person who has a limited interest in it only, the consequence will be that 
the ultimate reversion will still be a part of the testator’s estate unadministered, and 
will therefore be vested in his executor as such, and consequently, when that limited 
interest expires, the property must return to the possession of the executor in order that 
he may complete his administration of it. Even assuming, therefore, that Sir G. Jessel 
succeeded in getting the residue of the personal estate out of the hands of the execu- 
tors as such and into the hands of the same persons as trustees, and that the latter 
acquired such residue absolutely at law, the result would be only a useless circuity, as 
there would be an immediate resulting trust of such residue to the executors, subject 
only to the limitations of the settlement. In short, the trustees in their character of 
trustees cannot be trustees for the next of kin, for they must be trustees for them- 
selves as executors. (For this absurd phraseology Sir G. Jessel is himself responsible.) 
There is, however, another objection to the trust which Sir G. Jessel seeks to estab- 
lish, namely, that the next of kin cannot be the cestuis gue trust in sucha trust. By 
next of kin Sir G. Jessel means (and properly so) next of kin as such, #. ¢., as crea- 
tures of the Statute of Distributions, and next of kin in that character have only such 
rights as the Statute gives them, and the only right which the Statute gives them is the 
right to require the personal representative of the deceased to perform the duties 
which the Statute imposes upon him as such. 

The Statute of Distributions was passed at a time when the administration of the 
estates of deceased persons was within the exclusive jurisdiction of the spiritual courts, 
the jurisdiction now and for a long time past exercised by courts of equity not having 
been assumed till a later period. Accordingly the Statute makes not the slightest 
reference to courts of equity nor to the subject of trusts, — a subject as entirely foreign 
to the spiritual courts as it is to courts of common law. So far as regards the matters 
now under consideration, the Statute simply lays its commands on the personal repre- 
sentative of the deceased and directs the spiritual courts to see that those commands 
are obeyed. 
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Jessel nor by the judges of the Court of Appeal, I have not yet 
mentioned, but which it is proper that I should now state and 
briefly consider. 

Prior to the Statute of Distributions, executors owed no duty 
except to legatees, and if anything remained after debts and 
legacies were paid the executor was entitled to retain it for his 
own benefit. Nor was any change made in that respect by the 
Statute of Distributions, as that Statute applied only to adminis- 
trators. After courts of equity, however, had assumed that juris- 
diction over the estates of deceased persons which they have ever 
since exercised, they soon became impressed with the injustice of 
permitting executors to reap the benefit of every failure by their 
testators to make an effective disposition of their residuary per- 
sonal estate, and felt themselves authorized to follow the analogy 
of the Statute to the extent of requiring executors to distribute 
among the testator’s next of kin any residue of his personal estate 
which was not effectively disposed of, whenever they could find in 
the will evidence to show that the testator did not intend any such 
residue to go to the executor for his own benefit; and, finally, in 
1830, by the Statute of 11 Geo. IV.& 1 Wm. IV., c. 40, the burden 
of proof was shifted from the next of kin to the executor, the Statute 
declaring that the next of kin shall be entitled to any residue of the 
personal estate which is undisposed of, unless it shall appear by the 
will that the executor was intended to take such residue beneficially. 
While, however, the courts of equity followed the analogy of the 
Statute in the relief which they gave, they acted inconsistently with 
the Statute in their mode of giving such relief, for, instead of 
simply directing executors to distribute such residue among the 
next of kin, they declared them to be trustees of such residue for 
the next of kin, and 11 Geo. IV.& 1 Wm. IV., c. 40, followed in the 
footsteps of the courts. 

Does then this Statute prove that in Curteis v. Wormald the 
executors ever held the land purchased by them, or the ultimate 
reversion therein, not as executors, but as trustees? For, if it 
does, and if, during the time that they so held it, one or more of 
the persons died who were then entitled to a share of the testator’s 
residuary personal estate, it will follow that any person so dying 
was at the time of his death a cestui gue trust of such land, and 
that his interest as such descended to his heirs, unless the deceased 
had disposed of it otherwise by his will. It is submitted, how- 
ever, that the question just put must be answered in the negative. 
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1. There is no pretense for saying that the executors held the land 
in question in any different character from that in which they held 
all the residuary personal estate. 2. The Statute must be so con- 
strued, if possible, as not to make any change in the office of 
executor. 3. It must therefore be so construed, if possible, as 
not to change the character in which an executor holds the resid- 
uary personal estate at an earlier date than that at which the 
testator himself could have directed such a change to be made. 
4. A testator cannot direct that his executor shall cease to hold 
his residuary personal estate as executor, and thenceforth shall 
hold the same as trustee, until the estate shall have been fully 
administered. 5. An estate is not fully administered until all the 
specific property has been converted into money, except such 
articles as have been specifically bequeathed or such, if any, as have 
been taken by the residuary legatees or next of kin by mutual 
arrangement between them and the executor. 6. The purposes 
of the Statute will be entirely satisfied by holding that an executor 
ceases to hold an undisposed of residue as executor when it has all 
been converted into money, its amount precisely ascertained, and 
when it has consequently become his duty to pay it over to the 
next of kin. 

It may be added that the relation of trustee and cestui gue trust 
can never exist between an executor as such and any other person 
or persons whatever, and therefore that the next of kin in Curteis 
v. Wormald were not cestuis que trust of the land in question, if 
such land was still held by the executors as such. It may also be 
added that a trustee as such never has power in equity to sell land, 
unless such power be actually conferred upon him by the creator 
of the trust ; and therefore, according to the decision in Curteis v. 
Wormald, the executors, in their character of trustees, had no power 
to sell the landin question for the purpose of dividing the pro- 
ceeds of the sale among the next of kin, however necessary a sale 
might be. 

Returning now to the rule stated at page 4, it follows from 
thence that, if a testator’s land be sold after his death, pursuant to 
a direction or under a power contained in his will, the proceeds 
of the sale will, except so far as they go to satisfy a charge or 
charges on the land,! or are otherwise effectively disposed of by the 
w'll, belong to the testator’s heir or devisee both at law and in 


1 Randall v. Bookey, Ch. Prec. 162, 2 Vern. 425; Stonehouse v. Evelyn, 3 P. 
Wms. 252. 
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equity ; ! and if such land be sold by atrustee to whom the testator 
has devised it with a direction or authority to sell it, the proceeds 
of the sale will, subject to the qualifications just stated, belong to 
the testator’s heir in equity, though they will belong to the 
trustee at law. It is plain, therefore, that a testator has the power 
to direct or authorize a sale of his land after his death only for 
the purpose of making some disposition of the proceeds of the 
sale, or of some part thereof, or of satisfying some charge or 
charges on the land, either already existing or created by the will; 
for, in the absence of any disposition of the proceeds of the sale, 
and of any charge to be satisfied out of them, they, as well as the 
land, will belong wholly to the testator’s heir or devisee,? and 
_ therefore such heir or devisee alone can make an effective sale of 
it, or confer an effective power or authority to sell it, and any 
attempt by the testator to direct or authorize its sale will be in- 
valid and inoperative.® If, on the one hand, the testator in terms 


1 In Pickering v. Lord Stamford, 3 Ves. 492, 493-494, Lord Loughborough said: 
“ Neither an heir at law, nor by parity of reason next of kin, can be barred by anything 
but a disposition of the heritable subject or the personal estate to some person capable 
of taking. Notwithstanding all words of anger and personal dislike applied to the 
heir, he will take what is not disposed of. It is impossible to make a different rule as 
to the personal estate with regard to what is not disposed of.” 

2 Therefore the three farms in Carter v. Haswell, 26 L. J., Chan. 576, belonged 
absolutely to the testator’s sister, and hence there was no authority to sell them. 

8 It seems, therefore, that the trust for selling the land was invalid and inoperative 
in Jn re Gordon, 6 Ch. D. 531. 

In Cook v. Duckenfield, 2 Atk. 566, Lord Hardwicke said (p. 568): “If a testator 
says, ‘I will my heir shall sell the land,’ and does not mention for what purpose, it is 
in the breast of the heir at Jaw whether he will sell it or no, but when the testator 
appoints an executor to sell, his office shows that it is intended to be turned into 
personal assets, without leaving any resulting trust in the heir.” It will be seen, 
therefore, that Lord Hardwicke admits that the direction to sell will be invalid if 
a consequence of a sale will be that the proceeds of the sale will belong to the 
heir. He is of opinion, however, in accordance with the notions which then pre- 
vailed, that the question whether such proceeds did belong to the heir, or went to 
the executor as a part of the testator’s personal assets, depended upon the testator’s 
intention, and accordingly he was of opinion that the fact of the testator’s directing 
his executor to make the sale showed the latter to be his intention. This opinion, 
however, as to the efficacy of the testator’s intention is clearly no longer law. It im- 
plies that a testator may give to the sale of his land, made after his death, the same 
effect that a sale by him in his lifetime would have had. 

In Chitty v. Parker, 2 Ves. Jr. 271, a testator devised her land and personal estate 
to be converted into money, but made no gift'except of pecuniary legacies, and all these 
were paid out of the personal estate, out of which they were ‘primarily payable, and 
hence the land was not sold, and the court held that the land went to the heir as land. 
There was clearly no right in any one to have it sold. The bill was filed by the next of 
kin against the heir and was dismissed. The case of Maugham v. Mason, 1 Ves. & B. 
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confer a mere power to sell his land, his act will be a nullity, and 
any sale which may be made under it will confer no title upon the 
purchaser. If, on the other hand, the testator devise the land to a 
trustee in trust to sell it, though the devise will be valid, and will © 
vest the legal title to the land in the trustee, yet the trust sought 
to be created will be void, and the trustee will become, from the 
moment of the testator’s death, a mere depositary of the legal title, 
which he will hold for the benefit of the heir, whose servant he 
will be. He will have no power or authority over the land in 
equity, and the only obligation resting upon him will be to convey 
the legal title as the heir shall direct. The heir will not even have 
the option of calling upon the trustee to make a sale of the land 
according to the testator’s direction. In short, the relation between 
the heir and the trustee will be the same as that which was created 
by the ancient use between the cestui gui use and the feoffee to 
uses. Such is always and necessarily the relation which exists 
between a trustee and a cestut gut trust who is in equity the 
absolute owner of the trust property, and sui juris. 

There is also another reason why a direction by a testator to sell 
land is not valid unless he also make some disposition of the 
proceeds of the sale, or of some part thereof, or direct some charge 
on the land to be satisfied out of such proceeds, namely, that a 
direction is, in its nature, invalid unless it can be enforced, and 
such a direction as that under consideration cannot be enforced 
unless the testator create in some other person a “right” which 
will entitle him to enforce the direction, and the only way in which 
a testator can create such a right is by making a gift to some one 
of some portion of the proceeds of the sale directed, or of some 
interest therein, or by directing some charge upon the land, either 
created by the will or already existing, to be satisfied out of such 
proceeds,! 


410, where the bill was also dismissed, was substantially like Chitty v. Parker, except 
that the bill against the heir was filed by a residuary legatee instead of the next of kin. 
The case of the next of kin would, however, have been even more hopeless. See next 
note. 

1 Strange as it may seem, the principle stated in the text finds little formal iia 
tion in the authorities. An idea seems to prevail extensively that a trust created by will, 
whether for the sale of land or for any other purpose, depends, for its validity, upon 
nothing but the testator’s intention, provided that intention be lawful. It seems to be 
forgotten that there can be no trust and no trustee without a cestui gue trust, and that 
the sole test of the validity of a trust is an ability in some person to enforce it. Thus, 
in Attorney-General v. Lomas, L. R. 9 Exch. 29, it was held that a testamentary trust 
for the sale of land was valid and binding, though all the gifts of the proceeds of the 
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For similar reasons to those just stated, a direction by a testator 

to sell his land, or to purchase land with his money, will not be 
valid if it be accompanied by an absolute gift of all the proceeds 
of the sale, or of all the land to be purchased, to a single person 
who is su¢ juris, for an absolute gift of all the proceeds of a sale 
of land is also a gift of the land itself, and an absolute gift of all 
the land to be purchased with certain money is also a gift of the 
money itself, and hence the legatee, in the one case, becomes the 
absolute owner both of the land and the proceeds of its sale, and 
the devisee, in the other case, becomes the absolute owner both of 
the money and the land to be purchased with it, and it is therefore 
solely for the one to say whether the land shall be sold, and for the 
other to say whether land shall be purchased with the money. 

So also a direction to sell or purchase land, though originally 
valid and binding, will cease to be so whenever a single person 
who is sui juris shall become absolutely entitled to all the proceeds 
of the sale or to all the land to be purchased. 

So also if at any time several persons, all of whom are su juris, 
become absolutely entitled to all the produce of land directed by a 
testator to be sold, or to all the land directed by him to be pur- 
chased, they can make the direction inoperative by uniting in 
giving notice to the person directed to make the sale or purchase 
not to do so. 

If a testator who directs a sale or purchase of land also disposes 
of a part of the proceeds of the sale, or of a part of the land to be 
purchased, or directs a charge on the land to be satisfied out of 
the proceeds of the sale, the direction to sell or purchase will be 
valid, as it will then be merely an incident of the gift by which it 
is followed. So also it will be valid if it be followed by a gift of 
a limited interest only in a part or in the whole of the proceeds of 
the sale or of the land to be purchased. So it will if followed by 
an absolute gift of all the proceeds of the sale, or of all the land to 
be purchased, subject to the qualifications stated in the two pre- 
ceding paragraphs. 
er C. C. Langdell. 


CAMBRIDGE, Sept. 13, 1904. 
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sale had failed. The gifts in the will which eventually took effect consisted only of 
specific and pecuniary legacies. It is true that the pecuniary legacies were charged on 
the land, including three contingent legacies, namely, one for £3000 and two for £ 1000 
each, but it must be assumed that they had all been paid. See pneies note. 

1 Jn re Daveron, [1893] 3 Chan. 421, 424. 
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HAT in the early common law conception of contract, it was 
regarded as creating a strictly personal relation, and that it 
was therefore quite as impossible for a party to substitute another 
in his place —to make an assignment of his contract — as it was 
for him to effect any other change in its terms, is now generally 
recognized.! That the doctrine has since been greatly modified 
is common knowledge. But the frequent failure of courts and 
text-writers to appreciate and clearly define the limits of such 
modification, and more particularly, to discriminate carefully be- 
tween transactions superficially similar but essentially different, 
has led to considerable confusion of thought and inconsistency of 
decision. 

In an attempt to clarify the subject, it is necessary to observe, 
at the outset, that the phrase “assignment of contract” is one of 
no precise significance; that the same contract may be assignable 
in one sense of the term and not in another; and therefore that 
the unqualified statement that certain classes of contract are 
assignable and certain other classes non-assignable is inaccurate 
and misleading. As a matter of fact there are four transactions, 
widely different in character, which fall under the general designa- 
tion of assignment of contract: 

1. An assignment which purports to transfer only the right to 
the benefit of performance by the other party ; 

2. An assignment which purports to transfer not only the right 
to the benefit of performance, but the right to direct or control 
such performance ; 

3. An assignment which purports both to transfer the rights 
and delegate the duties of the assignor ; 

4- An assignment which purports to transfer the rights and 
delegate the duties of the assignor, and also to relieve him from 
the obligation of the contract. 

The four classes and the cases falling under them will be con- 
sidered in the order named. 

I. ASSIGNMENT OF RIGHT TO BENEFIT OF PERFORMANCE. If 
the contract be one for the payment of money, an assignment of 


1 Pollock on Contracts (6th ed.) 204, 701; Ames, 3 Harv. L. REV. 338, 339. 
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the benefit of performance — the assignor having already per- 
formed the obligation on his part or intending so to do — virtually 
amounts to an assignment of a chose in action. The theory upon 
which such assignments are upheld and enforced is so familiar that 
it need not be stated. If the performance required by the contract 
be other than the payment of money —as, for instance, the render- 
ing of services, or the sale and delivery of goods, or the forbearance 
to engage in a trade, an assignment of the benefit of perform- 
ance, while perhaps not a virtual assignment of a chose in action, 
may be supported upon the same theory — that the assignee has 
an implied power of attorney to receive performance, and in case 
of failure to perform, to maintain an action for damages for his 
own benefit! And if it be contended that the assignment of such 
a contract should not be permitted because it would compel the 
contractor to render service or deliver goods to a stranger to the 
contract, the obvious answer is that an assignment of a debt like- 
wise compels the payment of money to a stranger, and that if 
the assignee acquire only the right to the benefit of performance, 
and no supervision or control of the time, manner, or place of 
performance, the cases are indistinguishable. 

II. ASSIGNMENT OF RIGHT TO BENEFIT BY, AND RIGHT TO 
DIRECT OR CONTROL PERFORMANCE. Clearly here is something 
very different from an assignment of a mere chose in action. In 
this case the contractor is directed by the assignment not only to 
perform for the benefit of a stranger, but according to the will of a 
stranger; not only to pay money or deliver goods or render ser- 
vices to a person other than the one with whom he contracted, but 
to do so (within the terms of the contract) at the time or place or 
in the manner dictated by him. Such an assignment certainly 
effects a very material change in the terms of the contractor’s 
obligation, and should be permitted only with his express or im- 
plied assent —to be looked for, of course, in the nature and terms 
of the contract.” 

III. ASSIGNMENT OF RIGHTS, ACCOMPANIED BY A DELEGATION 
oF Duty. This transaction, like that of the second class but to 
a greater degree, alters the terms of the engagement. For here a 
party to the contract is asked not only to perform for the benefit 
of a stranger, but to accept the performance of that stranger in 


1 Francisco v. Smith, 143 N. Y. i ap v. Lowe, 47 Ia. 137; Up River Ice ~~ 
v. Danler, 114 Mich. 296. 


2 See Kepp v. Wiggett, 6 C. B. R. 290, n. (a). 
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lieu of that of the person with whom he contracted. Obviously 
the case should be governed by the same rule — that of an ex- 
press or implied assent to the assignment, to be sought in the 
nature and terms of the contract. 

(a) Contracts to sell goods. 1. Assignment by seller. If, be- 
cause of the buyer’s reliance upon the skill, judgment, and taste 
of the seller in the production, selection, or preparation of the 
goods, or for any other reason, the parties appear to have con- 
templated performance by the seller personally, an assent to the 
delegation of the seller’s duties cannot be implied... 

Such a case is Shultz & Co. v. Johnson’s Adms.! One John- 
son, it appears, engaged to furnish to Shultz & Co. “six successive 
crops of hemp of his own raising, embracing each year all the . 
hemp he can raise upon not less than one hundred nor more than 
one hundred and sixty acres of land.” After performing for two 
years, Johnson died, and Shultz & Co. refusing to accept hemp 
raised on the same farm by his administrators, the latter brought 
action for breach of covenant. It was insisted by the adminis- 
trators that the only object of inserting the clause “of his own 
raising” was to prevent Johnson from buying a crop upon land 
yielding the smallest quantity to the acre in case the market 
price should be higher than the contract price, or a crop upon 
land yielding the largest quantity if the market price should be 
lower. But the court assumed the right to presume that the value 
of hemp depends upon the attention, skill, and experience in raising 
it, declared that the words “ of his own raising” showed that the 
defendants relied upon Johnson’s attention, skill, and experience, 
and held that the contract was a personal one. A case very similar 
in its facts but in which an opposite conclusion was reached is 
La Rue v. Groesinger,? holding that a contract by one Hopper to 
sell to defendant “all the grapes which he might raise during a 
period of ten years, from the vines which were then growing or 
which he might thereafter plant * in a certain vineyard, the grapes 
to be sound and to be gathered when they contained 22 per cent of 
saccharine matter, was so assignable, and that therefore the defend- 
ant was compelled to accept grapes from a purchaser of the 
vineyard. The court discusses the case of Shultz v. Johnson,® 
and contends that the phrase “ he might raise” does not have the 


1 5 B. Monroe (Ky.) 497. 2 84 Cal. 281 
8 Supra. 


| 


26 HARVARD LAW REVIEW. 


significance of the phrase “ of his own raising”; that the pronoun 
“he” does not import a desire for the personal service or atten- 
tion of the owner, but is used merely as an equivalent to his 
proper name. Aside from this rather nice distinction, however, 
the court indicates in its opinion a view unusually favorable to the 
assignability of this class of contracts. ‘There is nothing,” it says, 
“in the nature or circumstances of the case which shows that the 
skill or other personal quality of the party was a distinctive char- 
acteristic of the thing contracted for or a material inducement to 
the contract. ... It is not impossible that one man might have 
some peculiar skill or secret by which he could raise better grapes 
from the same vines than other men could. But there is no 
evidence that there was any such peculiarity about the original 
owner of this vineyard and we do not think that the court will 
assume that there was.” In other words, the presumption is in 
favor of assignability. 

An interesting question here presents itself. Assuming that 
there is no reliance upon the personal performance of the seller, 
and that therefore he may make an assignment of the class under 
discussion, is the personal distastefulness of the assignee himself to 
the buyer of any consequence? No case has been found in which 
the precise point has been raised. But the opinion of the court 
in the much discussed case of Boston Ice Co. v. Potter! throws some 
light upon it. The defendant, in 1873, was supplied with ice by 
the plaintiff, but on account of some dissatisfaction with the 
manner of supply, terminated his contract with it and made a 
contract with the Citizens’ Ice Co. to furnish him with ice. Sub- 
sequently the Citizens’ Ice Co. sold its business to the plaintiff with 
the privilege of supplying ice to its customers; the plaintiff fur- 
nished ice to the defendant — the defendant being unaware of the 
assignment— and brought an action to recover the price. The 
action was not brought in the name of the assignor, and the right 
to recover was sought to be upheld, not upon the theory of an 
assignment to the plaintiff of the contract between defendant and 
the Citizens’ Ice Co., but upon an implied contract between the 
parties to the action. Yet the court, in denying the right to re- 
cover, indicates that if the plaintiff had based its cause upon the 
assignment to it of the contract between the defendant and the 
Citizens’ Ice Co., the result would have been the same. “A party 


1 123 Mass. 28. 
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has a right,” says the court, “to select and determine with whom 
he will contract, and cannot have another person thrust upon him 
without his consent. . . . If the defendant before receiving the ice, 
or during its delivery, has received notice of the change, and that 
the Citizens’ Ice Co. could no longer perform its contract with 
him, it would then have been his undoubted right to have re- 
scinded the contract and to decline to have it executed by the 
plaintiff.” In thus failing to recognize a distinction between the 
case where the distasteful person claims to be the original con- 
tractor with the defendant and the case where he claims to be an 
assignee of a contract with the defendant, it is believed that the 
court is wrong. It must be conceded that to compel a buyer to 
accept performance from an assignee who is personally distasteful 
is to impose a hardship upon him; but it is perhaps no greater 
hardship than that which is suffered by a debtor who is forced to 
pay his debt to a personally distasteful assignee of his creditor. 
Moreover, to permit the buyer to refuse to perform on such a 
ground would be practically to make the contract in every case 
non-assignable by the seller. 

2. Assignment by buyer. Correlatively, if the seller appear to 
have relied upon the personal performance by the buyer of the 
duty of payment, delegation of that duty should not be permitted. 

It is in this class of cases that the greatest confusion and error 
are found. In the first place, the courts have drawn a line between 
sales for cash on delivery and sales on credit, holding that in the 
former the buyer may transfer his rights and duties, while in the 
latter he may not.! The distinction appears to be an arbitrary 
one. Certainly the seller for cash on delivery may rely in many 
cases upon the buyer’s character for prompt payment, just as 
much as the seller on credit. It is true that if payment is not 
made he still has the goods, but in case the goods are manufac- 
tured or produced or prepared upon a special order of the buyer 
they may be of little value on the market. 

In the second place it is submitted that upon principle, in a | 
contract for the sale of goods, whether for cash on delivery or on 
credit, the buyer should be allowed to make an assignment of his 
right to receive the goods and to delegate his duty of paying 
for them — in the absence, of course, of other evidence of an 


1 Ark. Valley Smelting Co. v. Belden Mining Co., 127 U. S. 379; Hardy v. So. 
Bend Iron Works, 129 Mo. 222; Lansden v. McCarthy, 45 Mo. 106. 
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intent to the contrary. There is nothing in the nature of the 
buyer’s duty—the payment of the money— which makes its 
satisfactory performance dependent on his skill, taste, or judgment. 
The assignee of the buyer, if able and willing, can pay money as — 
well as his assignor, just as the assignee of the seller, if able and 
willing, can deliver coal as well as his assignor. Moreover, the 
right to the benefit of the character, credit, and substance of the 
assignor is not lost. On the contrary the assignment is a distinct 
benefit to the seller, for by its operation he acquires a right of 
action against the assignee! and yet retains the liability of the 
assignor.2 As it is well put in Rochester Lantern Co. v. Stiles & 
Parker Press Co.,3 ‘The contract was not purely personal in the 
sense that Kelly was bound to perform in person, as his only obli- 
gation was to pay for the dies when delivered and that obligation 
could be discharged by any one. He could not, however, by the 
assignment, absolve himself from all obligations under the con- 
tract. The obligations of the contract still rested upon him and 
resort could still be made to him for the payment of the dies ix 
case the assignee did not pay for them when tendered to it.” ' 

It is a pleasure to find that the House of Lords and the New 
York Court of Appeals in recent cases of sales on credit have 
disregarded the unreasonable distinction and upheld an assignment 
by the buyer. It must be admitted, however, that in neither 
case does the point appear to have been called to the attention of 
the court. 

If by the terms of the contract it appears that the seller looks to 
the buyer to do more than merely to receive and pay for the 
goods, it may very properly be held to be non-assignable. 
Several of the cases of sales on credit may be supported upon 
this distinction. Thus, in the well known case of the Arkansas 
Valley Smelting Co. v. Belden Mining Co.,® the contract was for 
the delivery of lead ore and contained the following stipulation: 


1 Smith v. Flack, 95 Ind. 116; Bach wv. Boston, etc., Mining Co., 16 Mont. 467; 
Wiggins Ferry Co. v. C. & A, R. Co., 73 Mo. 389; Gamble v. Gates, 97 Mich. 46r. 

2 Rochester Lantern Co. v. Stiles & Parker Press Co., 135 N. Y. 209; Martin v. 
Omdorff, 22 Ia. 504; Carrier v. Taylor, 19 N. H. 189; Crane vz. Kildorf, 91 Ill. 567 ; 
Brassel v. Troxell, 68 Ill. App. 131; Liberty Wall Paper Co. v. Stoner Co., 59 App. 
Div. (N. Y.) 353- 

8 Supra, n. 2. 

* Tolhurst v. Portland Cement Mfrs., [1903] A. C. 414; Liberty Wall Paper Co. 
v. Stoner, 170 N. Y. 582, affirming without opinion, 59 App. Div. 353. 

§ 127 U.S. 379. 
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“ The value of said ore and the price to be paid therefor shall be 
fixed in lots of about one hundred tons each; that is to say, as 
soon as such a lot of ore shall have been delivered to said second 
party, it shall be sampled at the works of said second party and 
the sample assayed by either or both of the parties hereto, and the 
value of such lots of ore shall be fixed by such assay; in case 
the parties hereto cannot agree as to such assay, they shall agree 
upon some third disinterested and competent party whose assay 
shall be final.” The buyer’s duty was not merely to receive the 
ore and pay the price, but to make an assay for the purpose of 
fixing the price, and since the proper performance of that duty 
may be said to depend upon the integrity and skill of the 
buyer, it would not be unreasonable to hold that the seller anti- 
cipated personal performance by the buyer and that the buyer’s 
duties were not transferable. As a matter of fact, the Supreme 
Court held that the buyer’s assignment could not be supported, . 
but rested its decision upon the less satisfactory ground that the 
sale was on credit. 

Again, in Hardy v. So. Bend Iron Work Co.,! which is decided 
on the credit theory, it appeared that the defendant contracted to 
sell certain plows to Mason and Hardy on credit; that in the 
contract it was stipulated that in case Mason and Hardy desired 
to purchase other or further plows during the year such purchases 
should be made upon certain conditions as to credit and discount ; 
that it was further stipulated in the contract that the defendant 
would not sell plows to any other person in the vicinity during the 
' year, Before the time stipulated for the delivery of the plows by 
the defendant, Mason withdrew from the firm and assigned his 
interest in the contract to Hardy, whereupon and wherefor de- 
fendant refused to ship the goods. It is obvious that in this case 
the buyers were expected not only to receive and pay for the 
plows bought by them, but to endeavor to sell as many of the 
seller’s plows as possible. It follows that there was a reliance by 
the seller upon the business judgment and ability of the. buyers, 
and that such buyers could not assign their rights and duties under 
the contract. 

The same is true of the earlier Missouri case of Lansden v. 
McCarthy.2, The defendant agreed to furnish on credit to the 
piaintiff’s assignors at the St. Charles Hotel all the fresh beef, 


1 129 Mo. 222. 2 45 Mo. 106. 
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pork, and mutton that might be required at the hotel for the 
ensuing year at ten cents per pound. Plaintiff bought the hotel 
and took an assignment of the meat contract, but defendant refused 
to continue performance. The court held that the assignment 
could not be supported, because of the stipulation for credit. 
The decision might have been rested, however, upon the ground 
that the seller’s agreement to sell at the price mentioned may have 
been induced by the expectation that the hotel would thrive and 
that large quantities of meat would be required and ordered. 
Such expectation would obviously denote a reliance upon the 
personal judgment and skill of the buyer in the management of 
the hotel, and would render the contract non-assignable in the 
sense under discussion.} 

In the recent House of Lords Case of Tolhurst v. Associated 
Portland Cement Manufacturers, already referred to, the impor- 
- tance of this element of reliance upon the peculiar character of the 
buyer was recognized. The facts of the case were in many 
respects similar to those of the Arkansas Valley Smelting Co. v. 
Belden Mining Co2 Tolhurst, the owner of chalk quarries, 
made a contract with the Imperial Portland Cement Company 
by which it was agreed that he would for fifty years supply to the 
company and that the company should take and buy from him at 
least seven hundred and fifty tons of chalk per week at a certain 
price to be paid monthly, and so much more, if any, as “ the 
company shall require for the whole of their manufacture upon 
their said land,” near the quarries. The Imperial Company after- 
ward assigned the contract and sold its works and business to the 
Associated Company, whereupon Tolhurst claimed that he was 
not bound to perform to the assignee. As has already been said, 
the point that the contract was non-assignable because it provided 
for deliveries on credit does not appear to have been made. But 
it was strongly urged upon the court that the assignee had a much 
larger capital and business than the assignor, that it therefore 
would probably require much larger quantities of chalk, and that 
the contract had been made in contemplation of the needs of the 
smaller company only, and that to compel the seller to supply the 
needs of the larger one would be to compel him to do something 
very different from that which he had agreed to do. The court 


1 See also, Wheeler v. Walton & Whain Co., 64 Fed. 664. 
2 127 U.S. 379. 
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held the contract assignable, declaring that little emphasis should 
be given the words “the Company” and “ their” in the contract, 
and pointing out that the length of the duration of the contract, the 
fact that there was no reliance upon personal skill or personal con- 
fidence, and the further circumstance that the buyer was induced 
to purchase the land and establish the works by the prospect of 
advantages flowing from immediate connection with Tolhurst’s 
quarries, precluded the notion that the contract was dependent 
upon the continuation in business of both parties. ‘‘ Very great 
hesitation,” however, was expressed by Lord Chancellor Halsbury, 
and Lord Robertson entered a strong dissent. 

Before leaving this class of cases, it should be noted that where 
the buyer engages to give a promissory note for the price of goods, 
he cannot assign the contract so as to compel the seller to accept 
the note of his assignee. The duty of giving a promissory note, 
unlike that of paying money, is plainly personal — the money of 
the assignee is the same as that of the assignor, but his moée is very 
different.1 For the same reason, a seller cannot delegate his duty 
of warranting the goods to be delivered under the contract.? 

(6) Contracts of agency. 1. Assignment by employer. An 
assignment by the employer of the benefit of the service, accom- 
panied only by a delegation of the duty of paying the employe, 
would appear to be unobjectionable. As has been said of the cases 
of sales, the payment of money is a duty the performance of which . 
requires no particular skill nor judgment nor taste. But if the 
assignment purports to transfer the right to direct or control the 
employe’s performance, as in nearly every case it must, the em- 
ploye will be released.® 

2. Assignment by employe. Whether the assignment by the 
employe of his right to compensation, coupled with a delegation 
of his duty of performance, is sustainable, depends entirely upon 
the character of the service required by the contract. If the 
employe be a servant, as distinguished from an agent, whether the 
performance of his duty requires skilled or common labor, he can- 
not make such an assignment. For “the servant’s character, 
habits, capacity, industry, and temper, all enter into and affect the 
contract which the master makes, and are material and essential 


1 Rappleye v. Racine Seeder Co., 79 Ia. 220, 

2 Sprankle v. Truelove, 54 N. E. (Ind.) 461. 

8 Globe, etc., Ins. Co. v. Jones, 89 N. W. (Mich.) 580; Hayes v. Willio, 4 Daly 
(N. Y. C. P.) 259; Huffcut on Agency § 86; and see Lacy v. Getman, 119 N. Y. 109. 
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where the service rendered is to be personal and subject to the 
daily direction and cheice and control of the master.”! If he be 
an agent, the test is whether the performance of his duty involves 
the exercise of judgment, skill, taste, or discretion. If it does, the 
reasonable inference is that the principal relied upon his possession 
of the qualification, and that a vicarious performance will not 
satisfy the contract.2, And perhaps it should be added, in this 
connection, that where some of the duties of the agent involve the 
exercise of discretion and others do not, the _— may not be 
delegated while the latter may. 

(c) Engagements of Independent Contractors. There are a num- 
ber of interesting cases involving the right of an independent 
contractor to transfer both his right to compensation and his 
duty of performance. Indeed, the most frequently cited illus- 
trations of non-assignable contracts are of this class — engage- 
ments to paint a portrait, to make a carriage, to write a book, 
et cetera. In most of the cases the true test—that of intention 
as manifested by the character of the performance required — 
is recognized and applied. Unfortunately the results are not 
always harmonious. For example, it is difficult to reconcile the 
two cases of Robson v. Drummond? and British Wagon Company 
v. Lea,‘ the first holding an engagement to repair and paint a 
carriage non-assignable, the second holding an engagement to 
repair railroad wagons assignable. And with reference to public 
printing contracts there likewise appears to be a conflict of 
authority, South Dakota holding them assignable and Kansas 
holding them non-assignable. In this instance, however, it is 
thought that the two cases may be distinguished. In the South 
Dakota case® the court points out that under the state law the 
contract must be let to the lowest responsible bidder, the only 
limitation being that the contract should not be let to parties out- 
side of the state. “It will thus be seen that the question of the 
personal qualification of the contractor does not enter into 
the contract. The contract is not for the personal services of the 
contractor, and he may do the work through agents or assignees.” 


1 Lacy v. Getman, 119 N. Y. 109, at 115. See also Litka v. Wilcox, 39 Mich. 94. 

2 Huffcut on Agency §§ 92-94 and cases cited; also Sloan v. Williams, 138 Ill. 43, 
and Marquette v. Wilkinson, 78 N. W. (Mich.) 474. 

8 2B. & Ad. 303. 
. £L.R.5Q. B.D. 149. 

§ Carter v. State, 8 So. Dak. 153. 


| 

if 

| 

| 

| 

| 

| 

| 

| 

ig 

q 

if 

if 

il 

| 

i 


ASSIGNABILITY OF CONTRACT. 33 


In the Kansas case,! on the other hand, there is nothing in the 
report to indicate that the printing was let or was required to be 
let to the lowest bidder, or even that bids were received. The court 
was justified in inferring, under such circumstances, that the con- 
tract was made with a view to the superior qualification of the 
contractor. For, as the court says: “ Printing is an art; it is more 
than a mere mechanical pursuit. Given the requisite type and 
other appliances, some who practise it can make a printed page 
as pleasing to the artistic sense as a picture; while others, with 
the same advantages, can produce nothing that is not grievous to 
the judgment, eye, and taste.” ? 

IV. ASSIGNMENT OF RIGHTS, DELEGATION OF DUTY, AND 
RENUNCIATION BY ASSIGNOR OF LIABILITY FOR FURTHER PER- 
FORMANCE. That the obligation of a contract cannot be trans- 
ferred without the consent of the obligee, is fundamental. ‘“ You 
have the right to the benefit you anticipate from the character, 
credit, and substance of the party with whom you contract.” ® 
It follows that an assignment which purports to transfer both 
the rights and the obligations of the contract amounts to a 
renunciation, and absolves the other party from further perform- 
ance. This is the meaning, it is presumed, of the oft repeated, 
though somewhat obscure statement that “Rights arising out 
of contract cannot be transferred if they are coupled with lia- 
bilities,’ *—that is to say, coupled with liabilities not in the 
contract but in the assignment. If the renunciation by the assignor 
of liability for further performance be express, the case is perfectly 
clear. But in the absence of express renunciation it is not easy 
to determine whether by “ assigning” the contract it was intended 
to transfer its obligation or not. Since an attempt so to do would 
in no case be effective, and moreover would constitute a breach 
of the contract, it is thought that the presumption should be 


1 Campbell v. Comm’rs, 67 Pac. 866. 

2 See also Ellis v. State, 4 Ind. 1. In contracts for construction of public works, 
paving streets, cleaning streets, etc., the contractor is permitted to assign rights and 
delegate duties: Devlin v. The Mayor, etc., 63 N. Y.8; City v. Clemens, 42 Mo. 69; 
Philadelphia v. Lockhardt, 73 Pa. St. 211; Columbia Water Co. v. Columbia, 5 S. C. 
225; Ernst v. Kunkle, 5 Oh. St. 520; Taylor v. Palmer, 31 Cal. 240. 

Other interesting independent contract cases are: Galey v. Melton, 172 Pa. St. 443; 
Mirror v. Galvin, 55 Mo. App. 412; Pike v. Waltham, 47 N. E. (Mass.) 437; Edison 
v. Bapka, 69 N. W. (Mich.) 499; Jenkins v. Land Co., 13 Wash. 502; Northwestern 
Cooperage Co. v. Byers, 95 N. W. (Mich.). 529. 

8 Humble v. Hunter, 12 Q. B. 310, at 317. 

£ Pollock on Contract (4th ed.) 425. 
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against such an intention, and that when the other party to 
the contract is notified of the assignment he may perform for the 
benefit of the assignee without losing his remedy against the 
assignor. There are many circumstances, however, which might 
overcome the presumption, and some of the cases holding that 
the rights and duties of a vendee are non-assignable may be sus- 
tained upon this ground. For example, in Hardy v. South Bend 
Iron Works! the facts that the assignor was a partnership 
and that the assignment was made upon its dissolution, might 
justify the inference of an intention to renounce liability for further 
performance. Yet such does not appear to have been a ground of 
decision, for the court says: ‘“ We need not discuss whether Mason 
[the retiring partner] would continue liable to defendant for faith- 
ful performance after dissolution of the firm. That is not in issue 
here.” And in British Wagon Company v. Lea? the fact that 
at the time of the assignment the assignor company was actu- 
ally in process of liquidation was not sufficient to lead the court 
to infer that the intent was to renounce liability. Says the court: 
“So long as the Parkgate Company [assignor] continues to exist, 
and through the British Company’ [assignee] continues to fulfill its 
obligation to keep the wagons in repair, the defendant cannot, in 
‘our opinion, be heard to say that the former company is not: 
entitled to the performance of the contract by them, on the ground 
that the company had incapacitated themselves from performing 
their obligations under it, or that by transferring the performance 
thereof to others they have absolved the defendants from further 
performance on their part.” ® 

In this connection attention must again be called to Arkansas 
Valley Smelting Company v. Belden Mining Company. Here 
the contract was assigned twice,—first by Billings & Eilers, 
upon their dissolution, to Billings, and subsequently by Billings to 
the plaintiff. It may not be unreasonable to infer from the fact of 
dissolution of the partnership that the intention of the original 
buyers, Billings & Eilers, was to renounce liability for further 
performance. As to the first assignment, therefore, the defendant 
might well have claimed to be absolved by such renunciation. To 
quote the opinion of Mr. Justice Gray, the defendant “could not 


1 129 Mo. 222. 2L.R.5 Q. B. D. 149. 

8 See also Horst v. Roehm, 84 Fed. 565, and Tolhurst v. Associated Cement Man- 
ufacturers, [1903] A. C. 414. 

127 U.S. 379. 
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be compelled to accept the liability of any other person or corpo- 
ration as a substitute for the liability of those with whom it con- 
tracted.” As a matter of fact, however, the defendant chose to 
accept the liability of Billings, the assignee under the first assign- 
ment, and refused to perform only upon the assignment by Billings 
to the plaintiff. Moreover, there was no circumstance attending 
this second assignment which indicated an intent on the part of the 
assignor to renounce. It is submitted, therefore, that such an 
intent should not have been inferred, and that the assignment 
should not, upon that ground, have been condemned. 


Frederic C. Woodward. 
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THE GAGE OF LAND IN MEDIEVAL 
ENGLAND: 


HE English gage of land with possession of the debtor 

until default is to all seeming developed later than the gage 

with immediate possession of the creditor; the origin of this later 

form of security for loans being directly connected with the history 
of the process of judicial execution? 

Before, however, taking up this phase of the development, we 
wish to tarry a moment in the realm of medieval “ charges,” 
“ liens,” “ burdens ” and “ encumbrances” on land that are created 
for purposes other than the securing of debts owing to creditors. 
Here, in certain instances at least, a right iz vem is created in 
favor of one who does not take immediate possession of the 
burdened land; but different opinions may perhaps be held as 
to whether in such cases there is really a gage of land in the 
sense of a security for a personal claim. Thus, for instance, 
the warranty of title to land conveyed may create a charge on 
other land remaining in the hands of the warrantor, and the en- 
dowment of the wife at the door of the church may create a 
charge on all the land of the husband. In such cases, should 
the feoffee be ousted or should the husband die in the lifetime 
of the wife, the land previously bound by the warranty or by 
the endowment may be followed into the hands of third persons 
and made to answer the claim of the feoffee or the widow. To 


1 Continued from 17 Harv. L. REv. 557. 

2 Franken, Das franzésische Pfandrecht im Mittelalter 7, and Brunner, Grundziige 
der deutschen Rechtsgeschichte 189, 190,take this view as to the Germanic law on 
the Continent. 2 Heusler, Institutionen des deutschen Privatrechts 135, 143-150, 
maintains that both the gage with and the gage without the creditor’s possession 
appear equally early in old German law, and that indeed there is no direct connection 
between judicial execution and the origin of the gage with debtor’s possession. For 
views of other legal scholars see 2 Heusler, Institutionen 144, and Wigmore, The 
Pledge-Idea, 10 HARV. L. REV. 341-350. Although the present writer alone is respon- 
sible for views held in this paper, he wishes to express indebtedness to his friends 
Professor Gierke and Dr. Neubecker, of the University of Berlin, for suggestions as 


to the nature of the gage with possession of the debtor, more especially the German 
Hypothek. 
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give immediate possession of the burdened land to the feoffee 
or the wife would be needless and indeed without meaning; the 
creation of the charge, the right 2” rem, is all that is necessary.) 

In the medieval period warranty is the obligation of defending 
the title to land conveyed, and, should the defense fail, of giving 
to the evicted owner other land of equal value in exchange, an 
excambium ad valentiam,;* the warranty being generally enforced 
by voucher or by the writ of warantia cartae, sometimes it would 
seem by writ of Covenant.? Besides the warranty binding only 
the warrantor and his heirs, warranty may in the thirteenth century 
create also, as we have just stated, a charge or lien on other lands 
remaining in the hands of the warrantor that is enforceable against 
the whole world. In the words of Bracton: Non solum obligatur 
persona feoffatoris . . . , poterit etiam tenementum obligari cum 
persona tacite vel expresse.* 

This lien or charge, this od/igatio ret,> may arise, therefore, out 
of an express warranty or out of a tacit warranty. An express 
warranty binds a certain designated tenement.6 A tacit warranty 
implied in a feoffment binds, says Bracton, all the other lands that 
the feoffor has on the day of the feoffment.’ That the feoffee of 
the warrantor acquires a right i rem is shown by the fact that 
land bound by warranty passes to everyone with the charge. The 


land is bound in the hands of the warrantor’s heirs. It may be 
followed into the hands of assigns, and even into the hands of 
the king and the chief lord, who has it as an escheat. Should the 
warranty fail and should the burdened land be called for to answer 


1 For the German law see 2 Heusler, Institutionen 135, 147, 148. 

2 See Glanvill, III.; Bracton, f. 257b-261b, 380-399b; Beames, notes to Glanvill, 
III., Beale’s edition ; Holmes, Common Law 372; 1 Gray, Cases on Property 416-419. 
Compare 2 Brunner, Deutsche Rechtsgeschichte 516; 2 Pollock and Maitland, Hist. 
Eng. Law 663. 

8 See Bracton, f. 399, and 2 Pollock and Maitland, Hist. Eng. Law 218, n. 4, 664. 
Compare Rawle, Covenants for Title, sth ed., 12, 16. 

* Bracton, f. 382. In the later Middle Ages a mere warranty would not bind the 
other lands of the warrantor in whatsoever hands they might come. To create a lien 
on the land it was necessary to bring an action of warantia cartae and get a judgment 
pro loco et tempore. See Rawle, Covenants for Title, sth ed., 12, 13. 

5 See Bracton, f. 382, 388b, and the thirteenth-century annotations to Bracton’s 
Note Book, pl. 748. 

6 Bracton, f. 382; Bracton’s Note Book, pl. 748, and thirteenth-century annota- 
tions; Y. B. 20-21, Ed. L., pp. 359-361. See Maitland, Bracton’s Note Book, pl. 748, 
note 7. 

1 Bracton, f. 382, 382b, 388, 388b; Bracton’s Note Book, pl. 748, thirteenth — 
century annotations. 
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the claim of the warrantor’s feoffee, every possessor must give up 
the land.! 

In the legal literature of the twelfth and thirteenth centuries the 
dos is represented as a gift from the bridegroom to the bride ad 
ostium ecclesiae® at the time of the marriage ceremony, and yet as 
a gift which the law compels the bridegroom to make.’ The gift 
may take the form of a dower of certain definite lands, but never 
more than a third of all the lands of the husband; and in this 
form the dower is called a dos nominata* A dos rationabilis, 
on the other hand, is in the twelfth century the dower of a third 
of all land in the freehold seisin of the husband on the day of 
the nuptials; and, when the husband fails to give a dos nominata, 
it is assumed by the law that he wishes to give a dos rationabilis® 
In the time of Britton the wife has a right, in the case of a dos 
 vationabilis, to a third of all the lands in the seisin of the husband 
during his entire life; ® and this is the rule of the common law.’ 

In the time of Bracton the wife seems to acquire at once, by 
the giving of a dos nominata, “true proprietary rights” in the 
lands. Unless she has joined with her husband in the levying 
of a final concord before the king’s justices, she is entitled, on 
his death, to recover the very land designated from any one who 
now has it in his hands. If the tenant be sued by the woman, he 


will vouch the heir of the husband. The heir will probably be 
obliged to warrant the gift of his ancestor, and, should he fail 
in this, he must give the evicted tenant a compensation in value 
out of other lands of the ancestor. This, however, does not con- 


1 See Bracton, f. 380-382b, 388, 388b; Bracton’s Note Book, pl. 638, 748, 1024; 
Fieta, lib. VI. c. 23, § 17; Maitland, Bracton’s Note Book, pl. 748, note 7; Holmes, 
Common Law 394, 395. Holmes,Common Law 395: “ Fleta writes that every pos- 
sessor will be held. There cannot be a doubt that a disseisor would have been 
bound equally with one whose possession was lawful.” The various writs will be 
found very fully collected in Bracton, f. 380-399b. 

2 The endowment is at the door of the church to insure publicity and solemnity. 
See Coke on Littleton 34a; Beames, Translation of Glanville, Beale’s ed. 94, n. 2; 
2 Pollock and Maitland, Hist. Eng. Law 374, 375. 

8 Compare Co. Lit. 30b, 31a. 

4 In the later Middle Ages the dos nominata may be more than a third of all the 
lands. See Littleton, §§ 37, 39; 2 Pollock and Maitland, Hist. Eng. Law 421, 
425, 426. Compare Co. Lit. 33b. 

5 Glanvill, VI. 1, 2, 17; Bracton, f. 92; 1 Reeves, Hist. Eng. Law 155, 156; 
2 Pollock and Maitland, Hist. Eng. Law 420, 421, 425. 

6 : Nichols, Britton, pp. xli, xlii, and 2 sdem 238, 242; 2 Pollock and Maitland, 
_ Hist. Eng. Law 421. 

7 Littleton, § 37; Co. Lit. 33b. Compare 2 Reeves, Hist. Eng. Law 577-579. 
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cern the wife at all. Her right is to the land named by her hus- 
band and she can evict the tenant.! , 

If one-third of the land that the feoffee holds under the feoff- 
ment from the husband be claimed by the widow as dos rationabilis, 
and if the feoffee vouch the heir to warranty, the widow must see 
that the heir appears in court, for the heir is also the warrantor 
of her dower. If it be confessed by the heir that sufficient other 
lands have come to him to endow the widow, the feoffee will be 
allowed to keep his land and the widow will be given a judgment 
against the heir. Should, however, the heir have no other lands, 
then the widow can recover a third of the land held by the feoffee. 
The feoffee will get judgment against the heir; and, on the death 
of the woman, the feoffee will get back the land that the widow 
has been holding as dower. As expressed by Pollock and Mait- 
land: “The unspecified dower is therefore treated as a charge 
on all the husband’s lands, a charge that ought to be satisfied 
primarily out of those lands which descend to the heir, but yet 
one that can be enforced, if need be, against the husband’s 
feoffees,”? 

Again, it is not uninstructive to observe that feudal services and 
rents-service are in the medieval law a “ charge” or “ burden” on 
the land held by the tenant.? Should the tenant make default, the 
lord may not only distrain the chattels that are on the encumbered 
land, but he may reach the land itself. The tenement may be 
forfeited to the lord; or, the lord may enter into possession and 
reduce his claim out of the fruits of the land; or, he may enter 
and hold the land as a mere distress, with no right to keep it 
as a forfeiture and with no right to satisfy himself out of the 
profits.* 


1 Bracton, f. 299b; 2 Pollock and Maitland, Hist. Eng. Law 422, 423. On the 
legal nature of the wife’s right in the land before the husband’s death, compare 
Bracton, f. 300b; Beames, Translation of Glanville, Beale’s ed., 97, n. 3. See Glan- 
vill, VI. 3. 

2 Bracton, f. 300; 2 Pollock and Maitland, Hist. Eng. Law 423, 426. For the writs 
of the dowager see Glanvill, VI.; Bracton, f. 296-317b; 2 Britton, liv. V., c. 
IV.-XIII. 

8 See, for instance, Stat. Glouc.,6 Ed. I. c. 4; Stat. West. II, 13 Ed. I. c. 21; 
1 Britton, liv. II. c. XVIII, § 10; Holmes, Common Law 388. Similar in its effect is 
the so-called Admeierungsrecht in the case of the German Zrépacht and the emphyteusis 
of Roman law and the German common law. Compare also von Amira, Das Altnor- 
wegische Vollstreckungsverfahren (1874) 314 ef seg. 

* Note, further, the special significance of the rent-charge in the English medieval 
period. Compare 2 Heusler, Institutionen 150-153. 


q 

i 

iW 

i 
if 

if 

if 

iq 

{ 


40 HARVARD LAW REVIEW. 


By the feudal law failure of the tenant to perform the services 
results in a forfeiture of the land; but only after the tenant has 
been adequately warned and after judgment of the lord’s court. 
If the tenant be summoned three times without responding, the 
feudal law enables the court to put the lord into possession for 
a year. Should the tenant redeem within the year, possession 
is restored to him; but should he not redeem, he loses the land.! 

Forfeiture may also be enforced by writ of cessavit per biennium, 
introduced by statute in the reign of Edward I. If the tenant 
fail to perform his services or pay his rent for two years, and if 
there be insufficient chattels for a distraint, the lord may obtain 
a writ of cessavit out of chancery. This writ enables the lord, 
if the tenant still fail to redeem by tendering his arrears and 
damages before judgment, to recover the land or fee itself in 
demesne. The land thus adjudged to the Jord is forfeited for ever, 
for the tenant has now no right to redeem.” 

What practically amounts to forfeiture is also found in the 
Kentish custom of gavelet. If the tenant of land held in gavel- 
kind falls into arrears with his services and rents, the lord is to 
get permission of his own Three-Weeks-Court to distrain the 
chattels of his tenant found upon the tenement; and the lord 
in thus seeking to distrain is to be accompanied by good wit- 
nesses. This attempt to distrain is to be continued for four 
sessions of this court of the lord, and if before the fourth court 
sufficient chattels cannot be found, the court then awards that 
the lord may take the tenement into his hands en noun de des- 
tresse ausi cum boef ou vache. The lord may keep the land in his 
hands a year and a day, but without fertilizing it; and within 
this period the tenant may, if he pay his arrears and make reason- 
able amends for the withholding, enter once more into his land. 
If, however, the tenant do not thus redeem, the lord may then 
make all the proceedings public at the next county court, and in 
the session of his own court following this public declaration it 
is finally awarded that the lord may enter into the tenement and 


1 See 2 Chron. Abingd. 128; Wright, Tenures 197-199; Gilbert, Rents 3, 4; 
Robinson, Gavelkind 195; 2 Reeves, Hist. Eng. Law 186; 1 Pollock and Maitland, 
Hist. Eng. Law 354. See also Placita Ang.-Norm. 97. 

2 See Stat. Glouc., 6 Ed. I. c. 4; Stat. West. II, 13 Ed. I., c. 21; F. N. B. f. 208 H, 
209, 210 A.; Coke, 2 Inst. 295, 400, 460; 3 Blackstone c. 15, § I; Co. Lit. 47a, 
n. 4; Co. Lit. 142a, n. 2; Co. Lit. 143b, n. 5; Booth, Real Actions 133-135; Wright, 
Tenures 202; Robinson, Gavelkind 193-195; 1 Pollock and Maitland, Hist. Eng. 
Law 353- 
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cultivate it, taking the profits as in his own demesne (sz come en 
son demeyne).1 

If now the tenant comes after this award of the lord’s court and 
wants to get back the tenement, thus treating the whole transaction 
as in effect a mere pledge guousque, he is obliged, before this can 
be done, to perform the services and pay the rent, and must in 
addition make proper amends to the lord for the withholding of 
the services or rent.” 

The copies of the custumal differ, however, as to just what 
amends the tenant must make, a good deal depending apparently 
upon an old Kentish by-word printed in the custumal ; and owing, it 
would seem, to this uncertainty as to the proper reading of this by- 
word, it has always been a mooted question whether the Kentish 
gavelet was intended as a continuing security, with a right of re- 
demption even after adjudication to the lord, or whether there was 
an absolute forfeiture. According to the generally accepted read- 
ing of the by-word, the tenant seems to havea theoretical right to 
redeem by paying the arrears nine — or eighteen ? — times over, and 
in addition a wergild of £5. As legal scholars have pointed out, 
this is practically an impossible condition, and there is in reality a 
forfeiture of the tenement, though the ancient law in its forbearance 
is loath to say so.’ 

Our sources leave us in no doubt, however, that in London the 
medieval procedure by gavele¢ may result in absolute forfeiture. 
According to the Statute of Gavelet,* usually attributed to the tenth 
year of Edward II.’s reign, if the rents be in arrear, the lord shall 

‘first distrain all the chattels on the land, and then, if these be in- 
sufficient, he may begin proceedings in gavelet by a writ de consue- 
tudinibus et servitits. If the tenant deny the fact that he owes ser- 
vices or rents, the lord must then prove in court by witnesses that 
he is seised of the services or rents now in arrear; and if this be 
proved, the lord shall then recover his tenement in demesne by 


1 Consuetudines Cantiae, t Statutes of the Realm 224a, 225; Lambarde, Perambula- _ 
tion of Kent 498, 499, 526-528; 2 Reeves, Hist. Eng. Law 186, 187; Robinson, 
Gavelkind 195, 196. Compare Co. Lit. 142a, n. 2. 

2 Consuetudines Cantiae, 1 Statutes of the Realm 225; Lambarde, Perambulation 
528; Robinson, Gavelkind 196. 

8 For details as to this question see De Wandlesworth’s Case, reported in Robinson, 
Gavelkind 197; 1 Statutes of the Realm 225, n. 1; Lambarde, Perambulation 449; 
Robinson, Gavelkind 196-202; 1 Pollock and Maitland, Hist. Eng. Law 355, n. I. 
Compare 2 idem 591-593. 

* Statutum de Gaveleto in London, 1 Statutes of the Realm 222; Robinson, Gavel- 
kind 194; Co. Lit. 142a, n. 2; 2 Reeves, Hist. Eng. Law 186, 187. 
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judgment of court. If, however, the tenant acknowledge the ser- 
vices or rents and the arrears, then by judgment of court the arrears 
shall be doubled, and the tenant must also pay a fine to the sheriff 
for the wrongful withholding of the rents. If the tenant do not 
come, after due summons, to render the doubled arrears and to pay 
the fine, either because he is unwilling or unable to make satisfac- 
tion, the land shall be delivered to the lord by the court to be kept 
in his hands for a year and a day. Within this period the tenant 
may redeem his land by rendering the doubled arrears and paying 
the fine. But if he fail thus to redeem within the year and day, 
the land shall then by judgment of court be forfeited to the lord 
for good and all. The land shall then be called forschoke, because, 
for default in the services, it shall remain to the lord for ever in 
demesne.! 

The common law will not allow forfeiture of the land for default 
of the tenant in performing his services or paying his rent; to 
effect a forfeiture it is necessary to introduce from the Roman 
system the writ of cessavit per biennium, which we have just ad- 
verted to. All that the king’s court in the days of Glanvill and 
Bracton will permit is a stmplex namium of the land. The lord 
must first distrain the chattels of the tenant; and only after this 
has been done may the lord get a judgment from his seignorial 
court permitting him to distrain the tenant by his land. By virtue 
of this judgment the lord is able to seize the land and to hold it as 
a simplex namium, as a means, that is, of compelling the tenant to 
render the arrears. The lord cannot obtain the land as a forfeit- 
ure, and he has even no right to take the profits. The tenant re- 
tains his right to redeem; and whenever he is willing and able to 
satisfy the claim of the lord, the lord must give back the land? 

In the law set forth by Littleton and Coke it is sometimes pos- 
sible for the one entitled to rent to satisfy his claim out of the profits 
of the land: thus, where a feoffment is made reserving a certain 
rent, upon the condition that, if the rent be in arrear, the feoffor or 
his heir may enter and hold the land until he be satisfied or paid 


1 Cowel, Interpreter (1727), s. v. Foreschoke: “ Foreschoke (Direlictum) signifies 
originally as much as forsaken in our modern language.” . 
2 Glanvill, IX, 8; Bracton, f. 205b, 217, 218; Bracton’s Note Book, pl. 2, 270, 348, 
370; Wright, Tenures 199-201; Co. Lit. 142a, n. 2; 1 Pollock and Maitland, Hist. 
Eng. Law 352-355. Compare Gilbert, Rents 3, 4. It is true that feoffors and feoffees 
may expressly agree that, on default, the feoffor may by re-entry get back the land; 
but such agreements are, before the middle of the thirteenth century, very rare indeed. 

1 Pollock and Maitland, Hist. Eng. Law 352. 
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the arrears. In this case, says Coke, “ when the feoffor is satisfied 
either by perception of the profits or by payment or tender and 
.refusall or partly by the one and partly by the other, the feoffee 
may re-enter into the land.” ! 

The history of gages to secure loans where the debtor remains 
in possession of the gaged land until default, begins with the com- 
ing in of the Jews and of foreign merchants from Italy and other 
countries. In the centuries that immediately follow the Norman 
Conquest it is English policy to foster industry and commerce. 
Foreigners are induced to visit the realm, and it is sought to make 
up for deficiencies in English production by bringing in the goods 
of other countries. Systems of banking and insurance take root. 
In the interest of creditors new and more efficient processes of 
judicial execution are established. The Exchequer of the Jews is 
set up as a branch of the Great Exchequer. A system of register- 
ing debts owing to Jewish creditors and the gages that secure them 
is perfected, this system allowing a free buying and selling of Jew- 
ish obligations and efficient execution on default.2_ The needs of 
other creditors are supplied by giving them, on judgments or en- 
rolled recognizances of debt, new writs of execution in addition to 
the old common law writs of fiert factas and levari facias ; these 
new writs enabling the creditor to reach the lands and chattels and 
body of the debtor. The writ of edegi¢ is introduced by the Statute 
of Westminster the Second for creditors generally. Merchant 
creditors, if they get their debtors to make recognizances of debt 
before courts of record or certain public officials, may obtain, on 
the default of their debtors, even more effective remedy. Mer- 
chant creditors may reach, among other things, not only half the 
land, as under the Statute of Westminster the Second, but all the 
land of the debtor. These merchant securities are known as 
“statutes merchant” and “ statutes staple,” the former being in- 
troduced by the Statute of Acton Burnel and the Statute of Mer- 
chants in the reign of Edward I., the latter by the Statute of the 
Staple under Edward III. The advantages of the merchant secu- 
rities are given to all creditors by the Statute 23 Henry VIIL, 


1 Lit. § 327; Co. Lit. 20zb, 203a. See Co, Lit. 205a, and marginal note (d). 

2 See, further, 3 Hoveden 266, 267; Bracton, f. 13, 386b; 2 Blackstone, c. 20; 
Plowden, Usury 95-98; Horwood, Y. B. 32-33 Ed. IL., pp. xii, xlii; Jacobs, Jews 
of Angevin England; Gross, Exch. of the Jews (printed in 1 Publications of Anglo- 
Jewish Hist. Exhibition); 1 Pollock and Maitland, Hist. Eng. Law 468-475, 2 
idem 123, 124; Rigg, Jewish Exch. (Seld. Soc.) ix-lxii; Exch. of the Jews, 18 L. 
Quart. Rev. 305-309. 
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introducing the security known as a “ recognizance im the nature 
of a statute staple.” 

A gage of land with possession of the debtor to secure money 
obligations is therefore rendered necessary and possible by this 
development of credit and of processes of judicial execution; and, 
very largely for the benefit of the mercantile classes, an hypothe- 
cation of land may now be created by judgment and by the reg- 
istration or enrolment of contracts under seal. The publicity 
essential to this form of gage is thereby obtained; but it should 
be well observed that the new security breaks in upon the. old 
law with its restraints on alienation and its requirement that 
livery of seisin is necessary to the conveyance of rights in land. 
The old feudal polity is attacked and attacked successfully by 
commercialism. 

The gage of lands and tenements to Jewish creditors who do not 
take possession arises, then, on the registration of a written contract 
under seal before public officials at the Jewish Exchequer or in 
certain towns. 

To secure principal and interest the debtor may thus hypothe- 
cate certain specific lands ; ® and lands of any tenure are chargeable 
until the year 1234, when the Crown’s demesne estates held in 
socage or villeinage are exempted.! 


1 See, further, preambles to Stat. Act. Burnel, 11 Ed. I., and Stat. Merchant, 13 
Ed. I.; Coke, 2 Inst. 677-680, 4 Inst. 237, 238; Bac. Abr. tit. Execution; Comyn, 
Digest, tit. Obligation (K); Wright, Tenures 170-171; 2 Blackstone, c. 10, § V, c. 
20, § 2, 3 idem c. 26, § 5, 4 idem c. 33, § III; 2 Reeves, Hist. Eng. Law 71, 72, 
276-279, 3 idem 289; Coote, Mortgage, 2 ed., 66; Rogers, Indus. and Com. Hist. Eng. 
(1892) 71, 72; Cunningham, Eng. Indus. and Com. during Early and Middle Ages, 
(1896) 222, n. 3, 281-283, 290, 316, 317 ; Cunningham and McArthur, Eng. Indus. Hist. ; 
2 Pollock and Maitland, Hist. Eng. Law 203, 204, 596, 597 ; Brodhurst, Merchants of 
the Staple, 17 L. Quart. Rev. 62-74; Carter, Eng, Legal Institutions (1902) 250-270. 

The forms of gage described by Glanvill and. Bracton seem to be, as we have 
already explained, securities with immediate possession of the creditor. For the view 
that the gage with possession of the debtor may be found in these writers, see, how- 
ever, 2 Phillips, Eng. Reichs- und Rechtsgeschichte 239, 240; 2 Glasson, Histoire du 
droit et des institutions de l’Angleterre 313-316; Chaplin, Story of Mortgage Law, 4 
Harv. L. REv. 6 ¢é seg. 

2 See on this system of archae and rotuli the authorities cited in n. 2, p. 43. supra. 
Compare Rigg, Jewish Exch. (Seld. Soc.), pp. xiii, xxxvii, 136 (s. v. stallare). On the 
enrolment of documents in the Great Exchequer see 1 Hall, Red Book of Exchequer, 
PP. Xix-xxxv. 

8 See Jacobs, Jews 57, 66, 67, 70-72, 99, 215, 216, 220, 221, 234; Jewish Exch. 
(Seld. Soc.) 45. On the gaging of rents and chirographs of debt see Jacobs 99; 
Jewish Exch. (Seld. Soc.) 28, 29, 33, 34, 43-45 

* Rigg, Jewish Exch. (Seld. Soc.) p. xiii. 
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On the other hand, the gage is often in terms a gage of all the 
debtor’s property, movable and immovable. Sometimes indeed 
the debtor says that, should he make default, all his goods, mov- 
able and immovable, may be distrained.1 Apparently all such 
recognizances or bonds create, as regards movable property, merely 
a right to distrain the chattels that are in the hands of the debtor, 
not an hypothecation or right 7” rem that enables the creditor to 
follow the chattels into the hands of third persons.2, We have 
evidence, however, that the gaging of land to Jews by registered 
contract gives rise to a right 7” rem for purposes of security. If 
the alienee of land bound by the debt refuse to pay the debt with 
interest, the sezsina of the land in his hands will be given to the 
Jew 

On default in payment the creditor may bring his action of Debt; 
and execution will be by summary processes.‘ If his security on 
the land be enforced, the creditor will be given seisina by the 
court.5 He may either sell the lands after possession for a year 
and day, in which time the debtor has a chance to redeem;® or, he 


1 See Jewish Exch. (Seld. Soc.) p. xix, n. 1, 33, 34, 92-94, 102; Webb, Question, 
App. Nos. 19, 30, 31. See further Jewish Exch. (Seld. Soc.) 67, 68, 91, 93- 

2 The Jewish gage of chattels seems to be a gage with immediate possession of 
creditor. See an article by the present writer entitled The Exchequer of the Jews, 18 
L. Quart. Rev. 308. Compare Rigg, Jewish Exch. (Seld. Soc.) p. xiii. 

8 See the cases in Jewish Exch. (Seld. Soc.) 18, 63; Les statutes de la Jeuerie, 
1 Stats. of Realm 221; 1 Madox, Hist. Exch. 233, n. (y). Compare the case of De 
Sawston v. De Senlis, Jewish Exch. (Seld. Soc.) 53. The alienee may, however, vouch 
his warrantor. See the case in Jewish Exch. (Seld. Soc.) 63. 

* Our sources are full of actions of Debt. See, ¢. g., Tovey, Anglia Judaica 42, 43, 
50; Prynne, Demurrer, part 2, p. 11; Cole, Documents of 13th and 14th Centuries 
285-332; Jewish Exch. (Seld. Soc.), s. v. Debt. 

The process of execution laid down by Les E statutes de la Jeuerie, t Stats. of Realm 
221, 221a, is very much like that under the Stat. West. II, c. 18. 

5 See Jacobs, Jews 57, 90, 231 (and compare 233), 234; Webb, Question, App. No. 
4; Bracton’s Note Book, pl. 301; Plac. Abb. (Rec. Com.) p. 58; “ Exchequer Receipt 
Roll, 1185” (with preface by Hubert Hall) 31; Les Zstatutes de la Jeuerie, 1 Stats. of 
Realm 221a; Goldschmidt, Geschichte der Juden in England 69, n. 37; Jewish Exch. 
(Seld. Soc.) pp. xiii, xxxviii, n. 1, 63, and Index s. v. Seisin. Compare Rigg, Jewish 
Exch. (Seld. Soc.) p. xxxv. Similarly, the assignee of the Jewish creditor may obtain 
seisina of the gaged land fer praeceptum Domini Regis. See Webb, Question, App. 
No. 6. 

6 1 Foedera 51 (see Jacobs, Jews 134-138); 1 Rotuli Chartarum, ed. Hardy, 93 (see 
also Tovey, Ang. Jud. 62-64, and Jacobs, Jews 212-214); Goldschmidt, Juden in Eng- 
land 21, 22; Rigg, Jewish Exch. (Seld. Soc.) xiii. See Webb, Question, App. No. 
14. Richard I.’s Carta gué plurimae libertates Judeis conceduntur & confirmantur 
(1190), 1 Foedera 51: Et liceat predictis Judeis quiete vendere vadia sua, postquam 
certum erit illos ipsa per unum annum integrum & unum diem tenuisse. 
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may hold the lands until he has satisfied himself out of the rents 
and profits. 

While the land is in his hands the creditor has not feudal seisin, 
not the setsina of one in the scale of lords and tenants, but sezsina 
ut de vadio, seisin as a gagee;? and this seisin of the Jew or of his 
assignee is protected by the courts. 

From the sources that have come under our notice, it is not 
clear whether the right of salesgiven by the charters of Richard I. 
and John indicates that the land is at the end of the year and day 
completely forfeited to the creditor, his title to the land being per- 
fected by the acquiring of this right of sale, or whether the cred- 
itor is obliged to account to the debtor for the proceeds of the sale 
over and above the amount of the debt and interest. The answer 
may lurk in records of the Jewish Exchequer that are still un- 
printed. In the thirteenth century one would certainly expect to 
find an accounting in cases of sale, quite as much as in cases where 
the creditor is reducing his claim by taking the profits of the land. 

If indeed the creditor satisfy himself out of the rents and profits, 
he holds the land as a vivum vadium. The debtor may call upon 
the creditor to account by the action of Account; and if the cred- 
itor has taken more than his debt and interest, this surplus belongs 
to the debtor. If the land be freehold, the creditor is impeachable 
for waste, and apparently no laches or lapse of time is pleadable 
in bar to an action of Account® 

The gage of land with possession of debtor to creditors other 
than Jews arises on judgment or on the enrolment of recognizances 
of debt before courts of record or before properly authorized 
public officials of towns, staples, and fairs. The judgment or re- 
cognizance under the Statute of Westminster the Second binds 
lands belonging to the debtor at the time of the judgment or the 
recognizance and also, according to later law, lands that he after- 


1 See Jewish Exch. (Seld. Soc.) xiii, xxxviii, n. 1, lvii, 19-27, 43-45, 89-91 ; Chapitles 
Tuchaunz La Gyuerie, Jewish Exch. (Seld. Soc.) lvi; Les Estatutes de la Jeyerie, 1 Stats. 
of Realm 221a; Jacobs, Jews 233. 

2 See Jacobs, Jews 231; Webb, Question, App. Nos. 4, 6; Rigg, Jewish Exch. 
(Seld. Soc.) xiii, xxxviii, n. 1. 

8 See Plac. Abb. (Rec. Com.) 64, 82, 175; Bracton’s Note Book, pl. 301, 1825,; 
Jacobs, Jews 191, 234 ; Webb, Question, App. No. 6. 

* Compare 2 Pollock and Maitland, Hist. Eng. Law 90-92; Wigmore, The Pledge- 
Idea, 10 Harv. L. REV. 335. Sometimes, by collusion with powerful personages, it 
was contrived to defer the redemption indefinitely, “thus compassing by sharp practice 
what we now call foreclosure.” Rigg, Jewish Exch. (Seld. Soc.) xxxvii. 

5 See n. 1, supra. The Jews were expelled from England in 1290. 
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wards acquires; though with the writ of e/egzt, until recent times, 
only a moiety of the lands may be taken from the debtor or from 
one who has purchased the charged land from the debtor. Under 
the Statute of Merchants and the other acts already referred to, 
the enrolled “ statute” or recognizance, accompanied by the draw- 
ing up of a sealed obligation, binds in its earlier history all the 
lands owndd by the debtor at the time of making the recognizance; 
and, according to later law, lands subsequently acquired by the 
debtor are also charged by recognizance.! 

On default in payment the creditor may bring his action of Debt 
on the personal obligation.? If, however, advantage be taken of the 
special remedies on the recognizance or “ statute,” possession of 
land bound by the lien— whether the land be now in the hands 
of the debtor himself, the debtor’s heir who is of age or the 
debtor’s feoffee— is delivered to the creditor, his personal repre- 
sentatives or assigns, to be held until the amount of the claim is 
levied from the rents and profits or paid outright, or until the 
debtor’s interest in the land expires.® 


1 See Stat. Acton Burnel, 11 Ed. I.; Stat. Merc. 13 Ed. I.; Stat, West. II, 13 Ed.L,, 
c. 18; Stat. 5 Ed. II., c. 33; 14 Ed. III., Stat.1, c. 11; Stat. Staple, 27 Ed. III, Stat. 2, 
c. 9; Stat. 36 Ed. III.,c.7; Stat. 10, Hen. VI., c. 1; Stat. 23 Hen. VIIL., c. 6; Stat. 
32 Hen. VIIL., c. §; Stat. 2 & 3 Ed. VI.,c. 31; Reg. Brev. f. 146-153,'299; Viner, 
Abr. 4#. Stats. Merchant &c.; Bac. Abr. #. Execution (B); 1 Ro. Abr. 311, 892; 2 
Ro. Abr. 466, 472, 473; Bro. Abr. ##. Stat. Merc. & Stat. Staple; F. N. B. f. 266, 
267 D.; Coke, 2 Inst. 395, 396, 679; Co. Lit. 289b, 290a ; Wright, Tenures 170, 171 ; 2 
Lilly, Pract. Reg. 658, 659; 2 Blackstone, c. 10, §IV., V.; 2 idem c. 20, 3 idemc. 
26, § 4, 4 idem c. 33, § III; Co. Lit. 191a, n. VI. 9; 2 Tidd, Practice 1101, 1102; 2 
Wms. Saunders, 197, n. (a), 199, n. (c), 208, n. (u), 217, n. (3), 218, n. (c); 2 Reeves, 
Hist. Eng. Law 96, 97, 3 idem 289; Williams, Real Prop. 262, 263, 266, 283, 284, 
371, 372, 407, 408. On the modern law see Coote, Mortgage, 2nd ed., 68, 72, 82, 83; 
Williams, Real Prop. 261 ef seg. 

Quite in the spirit of the medieval law it seems that chattels, though liable in the 
hands of the debtor on a “statute merchant” or “statute staple,” cannot be followed 
into the hands of purchasers. See 2 Ro. Abr. 472; Bac. Abr. “##. Execution (B). 

2 See Stat. Merc. 13 Ed. I.; Stat. 23 Hen. VIII., c.6; F. N. B. f. 122 D; Viner, 
Abr. ##. Stat. Merc. &c.; Bro. Abr. ##. Stat. Marc. &c.; Bac. Abr. “##, Execution (B). 
As to a “statute staple” see, however, Viner, Abr. ##. Stat. Merc. &c.; 2 Lilly, Pract. 
Reg. 659. 

8 Stat. West. II, c.18; Stat. Merc. 13 Ed. I.; Stat. Staple, 27 Ed. III.,c.9; Y. B. 
15 Ed. III., 327; Y. B. 15 Hen. VII., 16; Y. B. 2 Rich. IIL, 8; Y. B. 17 Ed. IIL, 3; 
Reg. Brev. f. 299; F. N. B. f. 130-132, 266 A.; F. N. B.8 ed. 304, n. (a); 1 Ro. Abr. 
311; 2 Ro. Abr. 472-475, 478; Bro. Abr. é#¢, Stat. Marc., pl. 16, 43, 49, 50; Viner, Abr. 
tit. Stat. Merc. &c.; Bac. Abr. it. Execution (B) ; Coke, 2 Inst. 395, 396, 471, 678-680; 
Co. Lit. 290a; 2 Blackstone c. 10, § 5, 3 édem c. 26, § 4; 2 Wms. Saunders, 220, 
n. (3), 221, n. (3), 260, n. (6); 2 Tidd, Prac. 1083, 1084; Wms., Real Prop. 268. Com- 
pare Wms., Real Prop. 281, 282. On the judgment creditor’s right of sale in modern 
law see Wms., Real Prop. 268. 
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In the enforcement of the lien, therefore, the creditor holds the 
land as a “gage” in the nature of the vivum vadium.1 The acts 
-and the writs framed upon them state that the creditor holds or is 
seised of the land en noun de frank tenement, ut liberum tenemen- 
tum ; at the same time giving him, his executor, administrator, or 
assign, the freeholder’s possessory actions of Novel Disseisin and 
Redisseisin. Indeed, the Statute of the Staple explidtly declares 
that the merchant creditor is actually to have an “estate of free- 
hold” (estat de franktenement). In legal literature the creditor 
in possession is referred to as a “tenant by statute,” and it is said 
that he has an “estate by statute,” a “conditional estate,” an 
“estate defeasible on condition subsequent.”? Notwithstanding 
all this, however, the exact legal nature of the creditor’s interest 
in the land has not yet been fully stated. 

One might be inclined to think at first sight that the intention 
of the medieval legislator was actually to give the creditor an estate 
of freehold; and from the uncertainty of the holding, which was in 
reality guousgue, it would seem perhaps that these “estates by 
statute” ought, in strict legal theory, to have been treated as free- 
hold estates. The law stopped short of this, however. The acts 
were interpreted to mean that the creditor has not a “ freehold 
estate ” descendible to the heir, but a “ chattel real” going to the 
personal representative on the creditor’s death. In the quaint 
language of Lord Coke, the w¢ of the expression ut liberum tene- 
mentum is merely “ similitudinary,” the tenant by statute having a 
“ similitude of a freehold, but zullum simile est idem.” ® 

The creditor’s interest in the land being thus regarded by the 
law as achattel real protected at the same time by the possessory 
actions of the freeholder, the commercial classes, for whose benefit 
these securities were chiefly introduced, gained thereby two very 
significant advantages. The holding of the creditor, his personal 
representatives or assignees, was perfectly secure; for, if ousted 


1 See Coke, 2 Inst. 679, note; 2 Blackstone c. 10, § IV. 
2 See Reg. Brev. f. 299; Rastell, Entries, 543, 545; F. N. B. f. 178 G, 189 1; 2 Ro. 
Abr. 475; Coke, 2 Inst. 396; 2 Blackstone c. 10, § IV., V., 3 sdem c. 26, § 4; 2 
Wms. Saunders 203, n. (1); Wms., Real. Prop. 268. 

8 See Butler’s note to Co. Lit. 208a; Leake, Digest 205. Compare F. N. B. 
178 G. 

# 28 Ass. pl. 7; F. N. B. f. 178; Coke, 2 Inst. 396; Co. Lit. 42a, 43b; 4 Co. 82a, 
Corbet’s Case ; 2 Blackstone ch, 10, § V.; Butler’s note to Co. Lit. 208a; Leake, 
Digest 205. 

5 Co. Lit. 43b. 
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from the land, their seisin might be recovered by an assize.} 
Again, on the creditor’s death, not only the debt but its security 
thus went to the creditor’s executor, not to his heir; the law, says 
Blackstone, “judging it reasonable, from a principle of natural 
equity, that the security and remedy should be vested in them, to 
whom the debts if recovered would belong.” 2 

The creditor in possession has, therefore, the freeholder’s pos- 
sessory actions; but at the same time the debtor remains seised of 
his freehold estate, and should the creditor be ousted, the debtor 
too may bring his assize of Novel Disseisin, for he has thus been 
disseised of his free tenement. As soon, however, as either the 
debtor or the creditor recovers possession, the writ of the other 
shall abate.® 

As soon as the amount of the creditor’s claim is either levied by 
the creditor out of the rents and profits or paid outright by the 
debtor, the debtor or the feoffee of the debtor is again entitled to 
the land now freed from the lien. It seems that in certain very 
rare cases the conusor has a right of re-entry. The usual method 
of regaining possession, however, is by bringing a writ of scire 
facias ; and by a special form of this writ the conusee may be com- 
pelled to restore the issues over and above the sum due5 

The medieval gage of land with possession of the debtor until 
default is, accordingly, either a gage of certain specific lands or a 
gage of all the lands of the debtor, the security being created by a 
contract under seal and of record. Looking at execution or the 


1 Compare Savigny’s theory as to the gagee’s “derived possession ” (abgeleiteter 
Besitz). Yor the literature and a criticism of the theory see 1 Dernburg, Pandekten 
(1900) § 172. See also 2 Puchta, Institutionen (1893) § 229; 3 Dernburg, Das biirger- 
liche Recht (1904) § 10. 

2 See Stat. Merc. 13 Ed. I.; F. N. B. f. 130, 131; Co. Lit. 43b; 2 Blackstone ch. 
10, § V.; Butler’s note to Co. Lit. 208a. In Butler’s note to Co. Lit. 208a these prin- 
ciples as to the nature of the tenant by statute’s interest in the land are compared with 
the rules of Equity in regard to the classical mortgage by conditional feoffment. 

8 F. N. B., 8th ed. 412, n. (e), citing 12 Hen. 6, 4. 

4 See Stat. Merc. 13 Ed. I.; Coke, 2 Inst. 396, 678, 679; and authorities cited in 
n. I, p. 47, Supra. 

5 See Coke, 2 Inst. 679, note; Viner, Abr. é##. Stat. Merc. &c. On the doctrine of 
Equity as to an accounting by the conusee, see Shep. Touch. 357, n. (i). 

Williams, Real Property (1901) 226, n. (e): “ Statutes merchant and staple, and 
recognizances in the nature of a statute staple were modes of charging lands with the 
payment of a debt under certain statutes, which, having long been obsolete, were 
repealed in 1863.” 

6 One of the most significant features of the modern development is the transfor- 
mation of the old mortgage of Littleton and the classical common law into a form of 
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enforcement of the gage on default, we may, furthermore, classify 
such securities as usufruct-gage and as property-gage. The cred- 
itor may reduce his claim out of the rents and profits only; or he 
may be entitled to the ves itself. The principle of the usufruct- 
gage underlies both gages to Jews and securities created by 
“statutes” or recognizances. In the rightof sale given to Jewish 
creditors one may see the principle of the property-gage, although 
whether this right of sale indicates merely that the land is forfeited, 
or whether, on sale, the surplus must be given to the debtor, is not 
clear. It is, furthermore, worth observing that, should the debtor’s 
interest in the land expire while the land is in the hands of the 
creditor under a “statute,” there is really a forfeiture of the 
debtor’s interest. 

It will be seen, therefore, that whether the medieval creditor 
take immediate possession or only on default of the debtor, the 
principle is the same. In either case the security is a usufruct- 
gage or it is a property-gage, or it is indeed a combination of the 
two. Though the tracing of the development down to our own 
day lies beyond the scope of the present paper, it is believed that 
this very same conception lies at the basis of much of the modern 


English 
Harold D. Hazeltine. 


security where the debtor usually remains in possession until default and where, instead 
of foreclosure, the mortgaged land may under certain circumstances be sold, either 
under a power of sale or by order of the court, the surplus going to the debtor. See, 
further, Franken, Franzésisches Pfandrecht, 8, 9, 164-170; 5 Glasson, Histoire du 
droit et des institutions de l’Angleterre, 485; 6 #dem 385-406; Williams, Real Property 
(1901) 527-559. 

1 In modern German law it is possible to satisfy the claim of the creditor out of 
the fruits of the land (Zwangsverwaltung) or out of the substance of the ves itself 
(Zwanysversteigerung),. See Das Reichsgesets iiber die Zwangsversteigerung und Zwangs- 
verwaltung of March 24, 1897, revised May 20, 1898. 
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Wit the enrolment of each new class in the Law School, attention is 
forcibly called to the anomaly of requiring a bachelor’s degree for admission, 
and granting only a degree of the same nature at the end of the three years 
course. It is hard to see any reason for discriminating between certain 
other graduate departments of the University and the Law School, which 
maintains an admittedly equivalent standard. And, as has been well said, 
“Tf the standards of a professional school are so high that graduation means 
the successful completion of a collegiate as well as a professional course, 
it is for the interest of the University to emphasize this high standard by 
a degree which from its form suggests that it is a second degree.” 

Several other law schools, including those at Stanford and Chicago 
universities, have already recognized the force of this reasoning. Men who 
have pursued three years of study in the Law School after earning a college 
degree ought, in justice to themselves and to the University, to be given 
the degree of Furis Doctor, or its equivalent. 


THE Law Scuoot. —As usual there are a number of changes to be 
recorded. Professor Strobel and Assistant Professor Westengard are still 
on leave of absence in Siam. Mr. E. H. Warren, LL.B. 1900, who has 
been appointed an assistant professor, has taken Judge Smith’s course on 
Corporations, and will assist Professor Beale in second year Property. 
As Mr. W. R. Peabody has not returned, Professor Beale will have Criminal 
Law alone this year. He has also consented to give the course on Inter- 
national Law, which it was at first planned to omit. The second year 
course in Equity, given by Dean Ames last year, has been taken by 
Assistant Professor Warren, and the Dean has resumed Equity III, which 
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he will give as a half course in the first half year. He will also give Plead- 
ing, or Civil Procedure at Common Law, as it is officially called, two hours 
a week in the second half year, and is preparing a new case book on 
the subject. Professor Gray continues to give his courses in third year 
Property and in Evidence, but has relinquished Constitutional Law, which 
will be conducted by Professor Wambaugh as a half course, one hour a 
week. Professor Wambaugh’s course on Insurance will be given by Mr. 
Samuel Hudson Hollis, LL.B. 1901, and Admiralty by Mr. Clarence H. 
Olson, LL.B. 1904. Both Mr. Hollis and Mr. Olson are former editors of 
the Review. The course on Civil Procedure under the New York Code 
is announced, but it is still undecided who will conduct it. Quasi-Con- 
tracts will be omitted. Assistant Professor Wyman, who continues to give 
Carriers and Suretyship, has promised six lectures on “ International Rela- 
tions — Special Topics in the Law of Peace and War.” The rest of the 
curriculum is the same as that of last year. 


ENTRIES MADE BY A PERSON OTHER THAN THE ORIGINAL OBSERVER. — 
When a book is composed of entries made by a clerk from his personal 
observation, it can readily be used in evidence. If the clerk is alive he 
can testify to the transactions, using the book to refresh his recollection.* 
If he is dead the book itself is admissible as an entry made in the course 
of duty.? But in the course of modern business entries are seldom made 
by one person, being usually the result of the co-operation of two or even 
more. A typical case is where a foreman makes reports of transactions 
coming under his observation, and a clerk or book-keeper enters them in 
a day book. Where both these parties are alive and can testify, such a 
book can generally be used as evidence, the common practice being to 
allow the book itself to go to the jury upon their sworn testimony that the 
transactions were correctly observed and accurately copied.® 

The difficult question arises when the original observer is not in court to 
testify to the correctness of his reports. Under these circumstances there 
is considerable conflict in regard to the admission of the book. Some 
courts refuse to admit the evidence at all.* If, however, as is often the 
case, the person who reported the transaction is dead, there would seem 
to be no objection to admitting his report as an original declaration made 
by him in the course of duty, for the fact that the report first took perma- 
nent form at the hands of the book-keeper should not destroy its trust- 
worthiness when the latter is present to testify to the correctness of his 
copy.° The same should be true when the original observer is outside the 
jurisdiction, or for any other reason unavailable. Since the ground for 
admitting declarations in the course of duty, apart from the probability of 
their truth, is the impossibility of obtaining the testimony of the witness 
himself, it would seem of no consequence whether this impossibility is the 
result of death or other circumstances over which the parties have equally 


1 Greenl. Evid. 16th ed. § 439 a. 
2 Nichols v. Webb, 8 Wheat. (U. S.) 326. 
& of ve of New York v. Second Ave. R. R. Co., 102 N. Y. 576; Hurley v. Macey, 
. Y. Supp. 924. 
* Kent v. Garvin, 1 Gray (Mass.) 148. 
5 Greenl. Evid. 16th ed. § 120 a. 
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little control.® Accordingly many courts will admit this evidence upon 
proof that the original observer is unavailable.’ 

The Missouri Court of Appeals has recently handed down even a broader 
decision. ‘The plaintiff's clerk kept a book of entries made from scale 
tickets recording the weighing of cattle. The court not only dispensed with 
the testimony of the persons who made the tickets, but admitted the book 
under the suppletory oath of the clerk, without proof that these persons 
were unavailable. Drumm-Flato Com. Co.v. Derlach Bank, 81 S. W. Rep. 
503. Although such a decision as this cannot be brought within any of the 
exceptions to the rule against hearsay, there are a considerable number of 
cases which seem to go as far. It must be justified if at all on practical 
considerations. Taking into account the purely mechanical way in which 
the reports were probably made, and the improbability that the maker even 
if present would remember this one out of possibly one hundred similar 
transactions, it may be that the case is founded on common sense whether 
it be technically accurate or not. 


Tue Cesrui’s RIGHT AGAINST A TRANSFEREE FROM THE TRUSTEE. — 
Until the latter part of the fifteenth century it was the law that if the feoffee 
to uses enfeoffed another, the cestud gue use had no remedy against the new 
feoffee.! So too if the feoffee died, the heir was seised to his own use.? 
The cestuz’s interest in the property was merely the personal right to call 
upon the trustee to convey the ves.* If the trustee conveyed away the 
property or died, in which case he could no longer perform the obligation, 
the cestuz’s right was destroyed. While the courts of equity subsequently 
gave the ces¢ué greater protection, the nature of his right was not changed. 
They did not make his right attach to the property, for that would make it 
a right iz rem and equity acted only im personam ; but, on equitable prin- 
ciples, they did create new rights, in regard to this property as against sub- 
sequent holders. These rights are not based upon any artificial doctrine 
of notice. It is commonly said that knowledge of facts sufficient to excite 
an inquiry, which would lead to a discovery of certain equitable interests, 
charges the person with notice of these interests;* and again that gross 
inadequacy of consideration, since it should put a purchaser upon inquiry, 
is sufficient to charge such purchaser with constructive notice. Yet in 
both these cases the purchaser seems really liable because by not exercising 
due care he has enabled the trustee to destroy the original right which the 
cestui had against him. So too it is said that the volunteer has constructive 
notice.© The just decision in a New York case makes such a position 
untenable.’ A trustee died leaving the trust property to five persons in 
equal parts. One of these devisees bought the shares of the others, and 


6 North Bank wv. Abbot, 13 Pick. (Mass.) 46s. 
7 American Surety Co. v. Pauly, 38 U. S. App. 254. 
8 Fields v. Collier, 13 Ga. 499; Nelson v. Bank, 32 U. S. App. 554. 


1 Note, Fitz. Ab. Subp. pl. 19, cited in Ames Cas. on Trusts, 2d ed., 282. 
2 Anon., Kerlw. 46 b. pl. 7, cited in Ames Cas. on Trusts, 2d ed., 282, n. 2. 
3 Watts v. Turner, 1 Russ. & M. 634. 

* Simmons, etc., Co. v. Doran, 142 U. S. 417. 

5 Hume v. Ware, 87 Tex. 380. 

6 See Lewin on Trusts, gth ed., 976, 977. 

7 Giddings v. Eastman, etc., 5 Paige (N. Y.) 561. 
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the court held that he might keep the shares he had bought but must return 
the part he inherited. It would be absurd to hold that the defendant had 
notice that the estate was held in trust when he inherited the one fifth, but 
that he had no notice when he bought the other four fifths. The true 
explanation is that equity will enforce the rights of the ces¢ud against any 
person who has obtained the trust property wrongfully or without exercising 
due care, or who unjustly retains it. 

If the position here maintained is sound it follows that a volunteer re- 
ceiving the property with the consent of the ces¢ui holds free from the 
trust ; for the volunteer’s conscience cannot be charged, since he is not 
enriching himself unjustly at the cestui’s expense. The dictum in a recent 
Massachusetts case was to this effect. Matthews v. Thompson et al., 71 
N. E. Rep. 93 (Mass.). The court further added that this was not an 
assignment or surrender of an interest in land within the Rev. Laws c. 127, 
§ 3, providing that no estate or interest in land shall be assigned, granted, 
or surrendered unless by an instrument in writing signed by the grantor. 
This statement also seems correct. Previous to the transfer, the beneficial 
interest in the property was in the cestuz. Subsequent thereto, the transferee 
had the beneficial interest as well as the legal title. It was urged that the 
cestui must be taken to have transferred this interest. But the cestud’s in- 
terest, which was merely a personal right to call for a conveyance from 
the trustee, was destroyed when the trustee conveyed the legal title to the 
transferee, and since, as we have seen, equity would create for him no new 
right, there was nothing left for him to convey. 


RECORDING AS CONSTRUCTIVE NoTICE TO ONE CLAIMING NO INTEREST 
IN THE Property. — In this country recording acts were passed from the 
earliest days, and their general purpose finds a far wider scope here than in 
England. ‘To prevent fraud and insure openness in dealing are the objects 
of such statutes. The records being easily accessible, it is evident that a 
failure or unwillingness to inquire into them must play a determining part 
in working out conflicting rights. Since Twyne’s case,’ decided in 1601, 
retention of possession by the mortgagor has given rise to a presumption of 
fraud, and in many states the presumption is now conclusive.? So that 
before the recording acts, a chattel mortgagee, who allowed the mortgaged 
property to remain in the mortgagor’s hands was liable to have his rights 
cut off by an innocent purchaser or creditor.* The recording acts 
gave the mortgagee, who recorded his mortgage, a right good against any 
one who subsequently acquired any interest in the goods from the mortgagor. 
This result is generally accomplished by saying that the record gives con- 
structive notice to all the world. But to say that the filing of a mortgage 
gives constructive notice to all is to employ an unnecessarily broad, even a 
useless fiction. Was anything more purposed or effected by the mortgage 
recording acts, for instance, than to protect a mortgagee against subse- 
quently acquired interests by placing knowledge within the reach of all? 
The whole world does not and was not intended to get notice of the 
recorded instrument. Thus, in several cases it has been held that a fire 


1 3 Coke 80 b. 
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insurance company is not charged with notice of a recorded mortgage so 
as to waive a forfeiture clause for breach of condition against encumbranc- 
ing.* But if the records operate as notice to all the world, the insurance 
companies would be charged with knowledge of the breach, where they 
accepted the premiums, and could not escape liability. 

This question was neatly raised in a recent case where a commission 
merchant, ignorant of an existing mortgage on cattle, sold them and re- 
mitted the proceeds to the consignor. Greer v. Newland, 77 Pac. Rep. 
98 (Kans.). The mortgagee recovered, in an action against the commission 
merchant, on a count for money had and received. ‘The court argued that 
the record gave constructive notice, which is the equivalent of actual notice, 
and that, therefore, the defendant was in the same position as one who, 
knowing of a theft, sold stolen goods and gave the proceeds to the thief. 
Whether the defendant was liable in trover is immaterial to this discussion. 
But clearly the plaintiff should not be allowed to recover in quasi-contract. 
This claim can be sustained only on strict equitable principles.® It is, 
surely, not equitable to construct, or, at the least, enlarge a liability on a 
fiction. The court properly deemed knowledge of the wrongfulness, in 
turning over the proceeds to the consignor, essential to a recovery. But 
such knowledge should not be imputed from the fact that the mortgage 
is recorded. {he recording acts were never intended to apply to such a 
case. Such an unfortunate decision as this results from employing the fic- 
tion of constructive notice, instead of recognizing that recording really 
dispenses with the necessity of notice. This distinction was recognized, 
with the consequence that a contrary decision was reached, in at least 
one other case involving the very point here at issue.® 


THE ATTITUDE OF BANKRUPTCY COURTS TOWARD PREFERENCES. — 
Although there has been some tendency to regard bankruptcy systems as 
. stablished chiefly for the benefit of unfortunate debtors, yet in the opinion 
of the ablest authorities, their fundamental purpose is not so much to rein- 
state the insolvent debtor as to secure the equitable distribution of the 
bankrupt estate among the creditors.’ It is to further this end that bank- 
ruptcy statutes have provisions penalizing creditors who take and hold pref- 
erences. Section 57 g of the “National Bankruptcy Act of 1898 stipulates 
that “the claims of creditors who have received preferences shall not be 
allowed” unless such preferences are surrendered ; and section 60 4 pro- 
vides that if the person receiving the preference or to be benefited thereby 
has reasonable cause to believe that a preference was intended, it shall be 
voidable by the trustee in bankruptcy. 

In interpreting these enactments, the courts have stamped preferences 
with their disapproval. A creditor who has received a preference on any 
part of any claim is prohibited not only from proving the balance of that 
particular claim but also from proving any claim whatsoever unless he 
surrenders his preference.” Moreover, by the weight of authority, not only 


* Wicke v. Iowa State Insurance Co., 90 Iowa 4. 
5 See Keener, Quasi-Contracts 185. 
6 Frizzell v. Rundle, 12 S. W. Rep. 918 (Tenn.). 
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under the former National Bankruptcy Act of 1867, but more particularly 
under the present act, a creditor, in order to be permitted to make proof 
of his claim, must surrender his preference before the trustee has secured 
judgment against him for its amount.* And if the creditor, in litigating the 
validity of his preference, consumes the year subsequent to the adjudica- 
tion in bankruptcy, within which according to section 57 # all claims must 
be proved against the estate, a later surrender will avail him nothing. 

In view of these facts it is somewhat surprising to find the Supreme Court 
of Missouri arguing that in order to avoid a preference, the trustee must 
make his demand a sufficient length of time before the expiration of the 
year prescribed in section 57 2 “to afford the preferred creditor a reasonable 
time in which to surrender the preference and exhibit his claim against the 
estate.” Swarts v. Frank, 82 S.W. Rep. 60. The court takes the ground 
that since the preference is not void, but voidable only, the creditor is 
justified in retaining it until demand by the trustee, upon whom rests the 
burden of taking the initiative. In support of this position it is to be 
remembered that the trustee cannot bring an action for the property given 
in preference until after demand and refusal.6 On the other hand, there 
is no provision in the act which places a time limit of less than a year upon 
the right of the trustee to attack a preference ; and with the possible excep- 
tion of a case where great injustice would otherwise be effected, there can 
certainly be no argument in favor of interpolating stipulations by judicial 
decision. Preferences tend to subvert the chief object of a bankruptcy 
system by hindering the equitable distribution of the insolvent’s assets. 
The Missouri doctrine would encourage them. The creditor would 
not only enjoy his present privilege of proving his claim after surrender 
of his preference upon demand; but if he could conceal his fraudulent 
advantage for one year, or perhaps even less, he would be absolutely safe 
from attack. A result so clearly opposed to the spirit of bankruptcy 
legislation should obviously be discountenanced by the courts. 


THE RIGHT oF A PERSON TO TRADE IN His Own Name. — The 
enormous sale of articles obtained in recent years by extensive advertising 
of a trade name makes the question of one’s right to the use of his own 
name in business of increasing importance. The writer of a recent article 
maintains that the law on the subject has undergone a change. Zhe Right 
of Trading in Your Own Name, 23 Law Notes (Eng.) 205. ‘The rule 
is frequently stated to be that apart from the use of an artifice in connection 
with a name, “ everyone has the absolute right to use his own name honestly 
in his own business.”+ But the writer of the article referred to lays it 
down that the English Courts will now go further, and will restrain a person, 
though he be acting dona fide, from “ using any name, or indeed, any word, 
in such a way as to trade on some one else’s reputation.” The cases cited 
in support of this position seem scarcely to go that far. In one case 
Jamieson and Co. of Aberdeen had established a reputation for making a 


8 Jn re Greth, 112 Fed. Rep. 978; see Collier on Bankruptcy, 4 ed., p. 391. 
4 Jn re Rhodes, 105 Fed. Rep. 231. 
5 See Jn re Phelps, 3 Am. B. Rep. 396, 400-401. 
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good harness composition. The defendant, G. Jamieson, entered the 
business in Aberdeen under the name “ G. Jamieson and Co.” Due to the 
similarity of names alone, the defendant was getting trade intended for 
the plaintiff. An injunction was refused.? In another case the plaintiffs, 
the Valentine Meat Juice Company, had established such a wide reputation 
for their meat extracts under the name, “ Valentine’s,” that the court found 
that that name connected with meat extracts had acquired a secondary 
meaning, so that customers in asking for “ Valentine’s” always meant the 
plaintiffs goods. The defendant, the Valentine Extract Company Limited, 
was enjoined from using the name Valentine in any way in connection 
with a meat extract.2 From these cases it appears that the test is, not 
whether the defendant is trading on the plaintiff's reputation, but whether 
he is doing so by “ passing off” his goods as the plaintiffs. The defendant 
must use his name honestly in his business; he must not use it in such 
a way as to represent that his goods are the plaintiffs. In the ordinary 
case of similarity of names, he is not so doing, but when the plaintiffs name 
in connection with an article has acquired a secondary meaning, then it 
has become impossible for the defendant to sell under that name without 
representing his goods to be the plaintiff’s.* The decisions in the American 
cases on this subject seem to be in accord with the foregoing principles.® 

The notion that one has a special right to use his name in business be- 
cause it is his own is erroneous. Smith has as much right to enter the 
soap business under the name Jones and Company as Jones has. The 
cases cited above show that neither of them in using that name will be 
allowed to overstep the bounds of fair competition. It is not fair competi- 
tion for a man even by the simple use of his name to pass his goods 
off as another’s. It is not going much farther to say that it is not fair 
competition where the defendant, though the simple use of his name does 
not enable him to pass his goods off as the plaintiffs, is nevertheless, as 
in the Jamieson case, trading on the plaintiff's reputation. It is not fair to 
the plaintiff who established the reputation, nor to the public who are led to 
make the natural mistake of buying from the wrong man. On principle, 
then, the broad rule laid down in the article, that no one shall use any 
name so as to trade on someone else’s reputation, seems desirable. 


NECESSARY Parties. — The rules governing the joinder of parties as 
administered by the common law courts seem to be based upon the tech- 
nical position of the parties rather than upon the actual interests involved.! 
Equity, however, adopts a broader principle and requires as parties all 
persons in any way interested in the result of the suit.? This is but an 
example of the desire of equity to do justice on the merits of each case, 
and by having all the parties before it make its decree a final adjudication 


8 —- and Co. v. Jamieson, 15 Rep. Pat. Cas. Me 

8 Valentine Meat Juice Co. v. Valentine Extract Co. Limited, 83 L. T. R. 259. 

# J. and J. Cash Limited v. Joseph Cash, 86 L. T. R. 211. 

5 Singer Manufacturing Co. v. June Manufacturing Co., 163 U. S. 169; Walter 
Baker and Co. v. Baker, 77 Fed. Rep. 181. 

6 See Hopkins, Unfair Trade, § 51. 
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on the whole subject.2 This general rule is, however, relaxed in the case 
of parties having a merely formal interest in the controversy, the joinder 
of such parties only encumbering the record, and not materially aiding the 
settlement of the case.* Moreover, if parties having even an actual interest 
are inaccessible, as when they are without the jurisdiction, the court will 
often go far to settle the controversy between the parties before it,® especially 
if it appears that a strict adherence to the rule would lead to a failure of 
justice.® On the other hand, in its endeavor to do justice in the case before 
it the court cannot trench upon the principle common both to courts of 
equity and law that they cannot finally settle the rights of individuals not 
before them.’ Just how far a court can go in dispensing with parties who 
would ordinarily be necessary is a difficult question. Thus a suit has been 
allowed against one of several partners, the others being without the juris- 
diction, on the ground that the claims of the litigants could be settled 
without prejudicing the rights of the absent parties ;* while in a similar 
suit against one of several part owners of a vessel, the court dismissed the 
suit on the ground that no just settlement could be made in the absence of 
the other owners.® 
The frequency with which this question has arisen has led to many 
attempts to lay down fixed rules for the exercise of the courts’ discretion, 
and accordingly several attempts to classify parties who can and who can- 
not be dispensed with have been made, based on the separability of their 
interests.'° ‘The danger of any rigid rule is illustrated by a contemporary 
New Jersey decision. A bill was brought in New Jersey by a stockholder 
in a Maine corporation alleging that the defendant, a New Jersey corpora- 
tion, was, by virtue of an agreement with the Maine corporation, in posses- 
sion of a large portion of its assets, and that the defendant had violated its 
agreement and was about to transfer these to a New York corporation. The 
bill prayed that such transfer be restrained. It had already been decided 
that the court had no jurisdiction over the New York corporation," and it 
was now moved to dismiss the suit on the ground that the New York cor- 
poration was an indispensable party defendant. The court dismissed this 
motion. Wailsonv. American Palace Car Co., 58 Atl. Rep. 195. Since the 
New York corporation was to be the direct recipient of the assets in ques- 
tion, it would seem to be sufficiently interested in a suit to restrain their 
transfer to constitute it an indispensable party under the attempted classifi- 
cations above referred to.* It seems clear, however, that in this particular 
instance more justice would be done by proceeding to settle the contro- 
versy between the Maine and New Jersey corporation, since the New York 
corporation could easily have appeared at the trial had it considered its 
interests worth protecting. The decision shows that a fixed rule is im- 
practicable, and that each case must be left to the discretion of the court, 


with the one limitation that the interests of absent persons must not be 
seriously prejudiced. 
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CoMPOSITIONS WITH CREDITORS. — Although a payment to one creditor 
of a less sum in discharge of a greater, is not a valid accord and satisfaction,’ 
yet an agreement with two or more creditors providing for the payment of 
part of the debt in satisfaction of the whole, is a good composition dis- 
charging the whole liability, as the promise of each of the creditors to forego 
part of his debt furnishes a good consideration for the promises of the other 
creditors. Thus an insolvent debtor by a composition with all his cred- 
itors, could discharge his liability without the aid of any bankruptcy 
statute. As the satisfaction of the debts was by voluntary agreement, and 
not by operation of law, as in case of a debt barred by the Statute of Limita- 
tions*® or by a discharge in bankruptcy,* there was no moral obligation on 
which to found a new promise. Soa debt once discharged by a composi- 
tion could not be revived by a subsequent promise.? 

By the provisions of the Bankruptcy Act of 1898, giving the bankruptcy 
courts supervision over compositions, it is provided that a court may con- 
firm a composition assented to by a majority of the creditors,’ and such a 
composition is binding on them all. Under these circumstances, it was 
recently assumed that a subsequent promise would not revive the balance 
of a discharged liability, where all the creditors assented to a composition. 
Taylor v. Skiles, 81 S. W. Rep. 1258 (Tenn.). 

It may well be urged in support of the above assumption that, although 
the composition took effect under the terms of the act, it was none the 
less a voluntary agreement, that such voluntary agreement was a condition 
precedent to the operation of the act, and that the creditors had a choice 
between volunteering and letting the bankruptcy proceedings take their 
course. ‘The weight of authority however seems to be against these argu- 
ments. Not only are there decisions contrary to the principal case,’ but 
even where only a majority assented and the subsequent promise was to 
one of the majority, the discharge was held to be by operation of law.® 
Where the terms are accepted only by the majority, obviously the law 
discharges the debts owed to the dissenting creditors, for they are in no 
sense parties to a voluntary agreement. Even where all the creditors assent, 
their assent can hardly be called wholly voluntary. For it is by no means 
obvious that all would have assented, had there been no statute governing 
the subject. The fact that a majority assenting could force the composition 
upon the remainder would have a strong tendency to compel the latter to 
submit when they realized that resistance would be useless. The case 
remains the same where a subsequent promise is made to one of the assent- 
ing majority. The statute merely gives them the choice of assenting to a 
composition or of awaiting the regular bankruptcy proceedings. Each 
method reaches the same result, a discharge, and each is provided by law. 
The assent of the majority is merely the choice of the swifter form of 
discharge in preference to the slower. It seems, therefore, that the justice 
of the decision in the principal case is doubtful, and that the majority of 
courts are justified in holding that a subsequent promise after a composition 
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will revive the balance of the old liability, on the ground that such com- 
position is merely one form of bankruptcy proceedings under the National 
Act. 


Tue Errect oF JUDGMENTS By CONSENT.— There is some difference 
of opinion among the authorities as to the consequence of a judgment by 
consent. Some courts refuse to give it the effect of a judgment ém invitum, 
and admit the judgment record only as evidence of the agreement reached 
by the parties. The basis of this position is the theory that no matter 
upon which the court has not exercised its judicial mind by determining 
the respective rights of the litigants and pronouncing judgment accordingly 
can be considered res judicata. Asa matter of definition, this proposition 
is scarcely open to question. ‘The real gist of the controversy has been 
settled by the act of the parties while the court in entering up judgment 
has performed merely a ministerial function. On the other hand, the 
parties have caused the court to place their deliberate agreement upon the 
record as a formal judgment; and except in case of mistake or fraud, it 
would seem that they should be estopped from later denying it, even though 
the strict principles of ves judicata are not applicable.” In fact the majority 
of jurisdictions disregard the argument of definition and hold the judgment 
binding upon the parties according to its terms.* The original cause of 
action is considered merged in the judgment, and to a later suit between 
the same parties on the same subject-matter a plea of res judicata is a 
complete defense. 

Where, however, the action is simply dismissed by the consent of the 
parties, there is not the same ground for the argument of estoppel. The 
terms of the agreement which culminated in the dismissal do not appear in 
the judgment. The words of the judgment record, “dismissed agreed,” 
are capable of several interpretations. Some courts give to them the effect 
of the old common law retraxit, which is defined as an open and voluntary 
renunciation by the plaintiff of his suit in court by which he forever loses - 
his cause of action. Others reach the same result by holding that they 
necessarily imply that the parties have adjusted their differences and merged 
their cause of action in the judgment of dismissal.© The Supreme Court 
of Tennessee recently endorsed the third view that the record is plain and 
unequivocal and leaves no room for construction.® Lindsay v. Allen, 82 
S. W. Rep. 171. It states only that the parties have agreed to a dismissal 
and nothing more. Consequently it leaves them in the same position as 
before the commencement of the litigation. The question seems to be 
strictly one of intention of the parties as shown by the judgment record. 
Have they agreed upon renunciation of all claim of right, or upon merger 
of the cause of action in the judgment, or upon a simple dismissal of the 
suit without impairing any existing rights? Any one of the three is possible ; 
but the last seems the most natural interpretation, for it is certainly a harsh 
rule that deprives a person of rights which he has not renounced ex- 
pressly or by necessary implication. ; 
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RESCISSION FOR BREACH OF CoNTRACT WITHOUT REPUDIATION. — The 
weight of English authority is to the effect that while acts indicating an 
intention to abandon a contract justify the aggrieved party in rescinding, 
mere breach in performance, without repudiation, cannot warrant rescission. P 
A recent dictum, to the same effect, in an Australian case following an 
earlier decision in the same jurisdiction,? is indicative of the tendency of 
the provincial courts to adhere implicitly to the English doctrine. Moroney 
v. Roughan, 29 Victorian L. Rep. 541. It has been pointed out in an 
earlier volume that the real reason the aggrieved party is ever allowed to 
rescind, lies in the other’s failure to de what he promised, rather than in 
what he thinks or says, so that the English rule is hardly logical in making 
the right to rescind dependent wholly on whether or not the defaulting 
party intends to abandon his contract.’ 

An English case decided in 1859 allowed rescission on the ground of in- 
sufficient delivery of the first instalment of an iron contract.* ‘This doctrine 
chas given way in England to that of the more recent cases noted above, 
but it has been very generally followed in the United States, and has been 
extended even to cases where the breach was not 7 limine.’ In fact, 
rescission is often allowed for comparatively slight delay, provided notice is 
at once given by the innocent party of his intention to abandon the 
contract. While avoiding the undue strictness of the English courts in 
requiring that an intention to put an end to the contract must be shown. 
if rescission is to be permitted, it is possible that our courts go too far in the 
opposite direction, and. tend to allow rescission for too insignificant a breach. 
Thus it has been held in the Circuit Court of Appeals that where, under a 
year’s contract for furnishing coke, payment was to be made on the 
twentieth of each month for the deliveries of the preceding month, the 
party to whom the money was payable might rescind the contract on 
the twenty-third, if the sum was still unpaid.’’ There are of course many 
cases where the breach is so serious that the only solution fair to the 
innocent party is to allow rescission. But in the ordinary case of delayed 
performance, although the law should allow the innocent party to postpone 
the execution of his own promises until the other’s obligations are per- 
formed, it is only fair that absolute cancellation be delayed until the breach - 
has become material. ‘To allow either party, on a comparatively unimpor- 
tant deviation by the other from the terms of the contract, the choice 
between enforcing or avoiding it, according as the state of the market 
makes it profitable or unprofitable for him, is too severe a penalty to 
impose on one in slight default. It seems clear that rescission should be 
allowed for failure to perform as well as for repudiation, but only when the 
breach is material. 
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RECENT CASES. 


ADVERSE POSSESSION — CONTINUITY —GRANTEE OF ONE HAVING TITLE BY 
ADVERSE PossEssion.— The plaintiff’s grantor occupied, together with his own land, 
a strip adjoining, to which the defendant now holds the paper title. After adverse 
possession of the strip for more than the statutory period, the plaintiffs grantor 
gave possession of the whole tract to the plaintiff, executing a deed which failed 
to include the added strip, although both parties intended its conveyance. Ae/d, 
that the plaintiff may maintain an action to quiet title. Ciithero v. Fenner, 99 N. W. 
Rep. 1027 (Wis.). 
_ The court 1 nip relies on the general rule that where one in adverse possession 
transfers his rights to another, the transferee acquires title when the combined length 
of his own and the previous terms of adverse possession reaches the statutory period. 
le Cf. McNeely v. Langan, 22 Oh. St. 32; Davock v. Nealon, 58 N. J. Law 21. Inthe 
i resent case, however, the plaintiff’s grantor had acquired title before the transfer, by 
is adverse possession. Schallv. Williams Valley R. R. Co., 35 Pa. St. 191. Since the 
legal title thus became vested, the plaintiff no longer had any claim based on his own 
i ssession adverse to the holder of the paper title. Nor did the plaintiff acquire the 
} egal title by the conveyance. The strip was not described in the deed, nor could it 
pass as appurtenant to the other land. Mew Orleans, etc., Ry. Co. v. Parker, 143 U.S. 
42. A number of states have passed statutes permitting the holder of a merely equi- 
table title to maintain an action to quiet title, but no such statute being in force in 
Wisconsin, it would seem that the defendant should have had judgment. 


BANKRupTcy — Compositions. — The Bankruptcy Act of 1898 provides that the 
bankruptcy courts may confirm a composition assented to by the majority of creditors. 
i Semble, that where the composition is assented to by all the creditors a subsequent 
romise will not revive the balance of the old liability. Zaylor v. Skiles, 81 S. W. 
| ep. 1258 (Tenn.). See NoTEs, p. 59. 


BANKRUPTCY — PETITIONS IN BANKRUPTCY: INVOLUNTARY PROCEEDINGS — 
ComPUTING NUMBER OF CREDITORS. — The assignee under a general assignment, to 
which a large number of creditors assented, bought up twelve claims which he re-assigned 
to different persons, to keep alive enough claims to defeat the provision of section $9 b 
of the Bankruptcy Act permitting one of the creditors, when there are less than 
twelve, to petition in involuntary bankruptcy. é/d, that the creditors thus created 
are excluded in computing the number of creditors under this clause. Leighton v. 
Kennedy, 129 Fed. Rep. 737 (C. C. A., First Circ.). 

Courts generally invalidate attempts to frustrate the purpose of bankruptcy legisla- 
tion. It is clearly the intent of the Bankruptcy Act not to allow the bankrupt or his 
assignee to deprive a creditor of his right to petition by creating new friendly credit- 
ors through re-assignments of purchased claims. Such colorable proceedings would 
practically nullify the provision in favor of one creditor. A similar move to obtain 
the requisite number of petitioners by splitting up one claim failed. /n re Jndependent 
Thread Co., 113 Fed. Rep. . And while a creditor has been permitted to buy up 
claims to bring himself within the statutory requirements, the present decision, under 
the existing authorities, seems sound. Cf Jz re Woodford and Chamberlain, 13 N. B. 
Rep. §75. Another contention might have been made. It has been held that credit- 
ors assenting to a general assignment are not creditors within section 59 b supra. Jn 
re Miner, 104 Fed. Rep. 520. That question, however, is still doubtful, and assuming, 
as seems probable, that the number of such creditors in this case was at least twelve, 


the appellant might have contended that that section should not apply. See 14 
Harv. L. Rev. 461. 


BANKRUPTCY — PREFERENCES— TIME WITHIN WHICH TRUSTEE MUST SUE TO 
Avorn. — Semdble, that in order to avoid a preference, the trustee must make his 
demand a sufficient length of time before the expiration of the year within which all 
claims must be proved against the bankrupt estate, to afford the preferred creditor a 
: reasonable time in which to surrender the preference and exhibit his claim against the 
estate. Swartz v. Frank, 82S. W. Rep. 60 (Mo., Sup. Ct.) See NoreEs, p. 55. 
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BANKRUPTCY — RIGHTS AND DUTIES OF BANKRUPT — BANKRUPT A CONSTRUC- 
TIVE TRUSTEE OF CONCEALED AssETs. — The plaintiff secured a discharge in bank- 
ruptcy without the appointment of a trustee, as he disclosed no assets. He then sued 
on a claim that he erroneously but honestly failed to disclose at the time of the dis- 
charge. A statute provided that only the real party in interest might sue. e/a, that 
plaintiff cannot maintain his action. Rand v. Jowa Central Ry. Co.,96 N. Y. App. 

iv. 413. 

Tee ena involves in a novel way the relation of a bankrupt to assets discovered 
after his discharge and the close of his estate. Under subdivision eight of section two 
of the Bankruptcy Act of 1898, a bankrupt, or a creditor who took part in the former 
_ proceedings, may petition the court to reopen the estate to administer newly discovered 
assets, without disturbing the discharge. Jn re Shaffer, 104 Fed. Rep. 982 (semédle) ; 
In re Newton, 107 Fed. Rep. 429 (semé/e). On the basis of this recognition of the 
clear right of creditors to reach these assets, the New York court seems justified in 
making the bankrupt a constructive trustee of them. It seems clear that the entire 
beneficial interest is in the creditors; the bankrupt has only a dry legal title. Accord- 
ingly he is not entitled to sue as the real party in interest. 


CARRIERS— Duty TO TRANSPORT AND DELIVER — WAIVER OF RIGHT TO 
DEMAND BILL or Lapinc. — The defendant, a carrier, refused to accept the plain- 
tiff’s tender of freight charges and to deliver certain goods to him, claiming excessive 
freight. At that time the latter did not have the bill of lading, but later obtained and 

resented it and was given the goods, which had in the meantime been damaged by 
rost. The plaintiff sued for damages. Aé/d, that the defendant cannot set up the 
a = ig present the bill of lading. Clegg v. Southern Ry. Co., 47 5. E. 
ep. 667 (N. C.). 

Where tender of performance of an act is necessary to acquire a right of action, but 
the party to whom tender is due shows by his conduct that he would not accept it, the 
prevailing view seems to be that such tender is waived. Sonza, etc., Co. v. Steamer Red 
River, 106 La. Ann. 42; Keller v. Fisher, 7 Ind. 718. By analogy it may be urged that 
the defendant waived his right to insist on the presentation of the bill of lading, since 
his conduct fairly indicated that, even if it had been produced, he would still have re- 
fused to deliver. Furthermore, the case seems to be within the principle that where 
tender of performance is refused on one ground, such refusal cannot later be defended 
on another ground. Polglass v. Oliver,2C. & J. 15. If the defendant had required a 
bill of lading instead of insisting solely upon the payment of excessive charges, the 
plaintiff might at once have obtained the bill. The plaintiffs failure to fulfill all re- 
quirements, then, fairly resulted from the defendant’s conduct, and the latter should 
not be allowed to take advantage of that failure. Lowésville, etc., R. R. Co. v. McGuire 
& Co., 79 Ala. 395. 


CHATTEL MORTGAGES — NOTICE UNDER THE RECORDING ACTs.— A commis- 
sion merchant sold mortgaged cattle and remitted the proceeds of the sale to the con- 
signor, without actual knowledge of the existence of the mortgage, which was recorded. 
The mortgagee sought to recover the amount of the net proceeds from the commission 
merchant in an action for money had and received. Hé/d, that the plaintiff may 
recover. Greer v. Newland, 77 Pac. Rep. 98 (Kan.). See NorEs, p. 54. 


CHOsEs IN ACTION—MANNER AND EFFECT OF ASSIGNMENT— EFFECT OF 
STATUTE. — A statute provided that the real party in interest must sue. /é/d, that 
the partial assignee of a chose in action may join with the assignor in an action at law 
against the obligor. Firemen’s, etc., Co. v. Oregon, etc., Co.,76 Pac. Rep. 1075 (Ore.). 

Courts of law refuse to allow an action by a partial assignee for two reasons: first, 
that at law no divided judgment can be pronounced; second, that to allow him a sepa- 
rate action would subject the obligor to more than one suit. Mandeville v. Welch, 

Wheat. (U. S.) 277. Equity, however, everywhere protects the partial assignee. 

e statute providing that the real party in interest must sue did not remove the 
on as to the number of parties to an action at law. The court in the principal 
case followed the dicta in two previous cases. See State, etc., Co. v. Oregon, etc., Co., 
20 Ore. 563 ; Home, etc., Co. v. Oregon, etc., Co., 20 Ore. § These dicta were based 
upon decisions in New York and Wisconsin, where law and equity are administered in 
one forum without regard to the form of the action. In Oregon the two courts are 
distinct. In New ee a similar statute, the court reached the opposite result. 
Otis v. Adams, 56 N. J. Law 38 Since, under such statutes, misjoinder of parties has 
been held fatal, the decision is also opposed to those cases, arising under them, which 
hy that the assignor may sue without joining the assignee. Leese v. Sherwood, 21 
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ConFLicT oF LAwWs —JURISDICTION — RIGHT ACQUIRED UNDER FOREIGN STAT- 
UTE. —A citizen of the United States was killed in Mexico through the negligence of 
the defendant, a Colorado corporation. Under the Mexican statute giving an action 
for death by a act, the liability of the defendant was limited to furnishing sup- 
port to the legal dependents of the deceased during the periods of time that support 
would have been due from him, payments being made in monthly instalments. Action 
was brought under this statute by the proper parties in the United States Circuit 
Court. e/d, that the federal court has no jurisdiction. Slater v. Mexican, etc., R. R. 
Co., 194 U. S. 120. 

For a discussion of this case, see 16 HARV. L. REV. 63. 


ConFusion — Accounts — FRAUD BY LESSEE.— A company leased the natural 
gas privileges from the plaintiff’s land, contracting to pay him one-quarter of the profits 
therefrom. The lessees fraudulently mixed this gas with that from other properties, 
and declared themselves unable to determine what proportion of the mixture had come 
from the plaintiff’s property. Hée/d, on a bill for an accounting, that the company is 
liable for one-fourth of the profits on the whole of the mingled gas. Stone v. Marshall 
Oil Co., 208 Pa. St. 85. 

The principle relied on by the court in estimating the amount of the plaintiff’s re- 
covery applies both in law and in equity. Whenever there is fraudulent confusion, 
either of property or accounts, without means of ner cong the share of each party, 
the innocent owner will be protected, at whatever risk to the rights of the confuser. 
Diversey v. Johnson, 93 Ul. 547; Graham v. Plate, 40 Cal. 593. Inthe present case, the 
only settlement which involved no danger of injustice to the innocent plaintiff was the 
one adopted. Cf. Kleppner v. Lemon, 197 Pa. St. 430. In the corresponding cases in- 
volving ownership rather than accounting, the decisions merely vindicate the innocent 
owner’s right to take and keep the whole until the confuser designates his share. 
When the question of damages for conversion of such a mass does arise without data 
as to the proportions belonging to the interested parties, there is little doubt that the 
full value of the mixture will be awarded. The present analogous case in confusion of 
accounts appears to support this view. 


CONSTITUTIONAL LAW— SEPARATION OF POWERS— EXCLUSION OF ALIENS 
AS A JUDICIAL QUESTION. — The petitioners, Chinese persons, applied for admission 
to the United States, but were refused admission and detained by the immigration 
officers on the ground that they were not citizens of the United States and not within 
the classes entitled to admission. The petitioners refused to answer the questions 
asked by the officers or to appeal to the Secretary of Commerce and Labor, as allowed 
by the statute, but instead applied for discharge from — on habeas corpus, 
pe re citizenship. Held, that the petition must be dismissed and the petitioners 
remanded. United States v. Sing Tuck, 194 U. S. 161. : 

This decision of the supreme court overrules that of the circuit court of appeals 
and affirms that of the circuit court. For a discussion of the principles involved, see 
17 Harv. L. Rev. 488. 


ConTRACTS — DEFENSES — PERFORMANCE RENDERED IMPOSSIBLE BY Law.— 
The lessee of an electric car line belonging to a municipal corporation contracted to 
allow an advertiser the exclusive right of Baek # in its cars for a certaintime. At 
the instance of the lessee, a clause impowering the corporation to take over its lines 
was inserted into an act of Parliament. The corporation exercised its power, and 
thereby made performance of the advertising contract impossible. e/d, that the 
lessee is liable on the contract. Re Companies’ Acts, 117 L. T. 60 (Eng., Ch. D.). 

The present decision apparently creates a new modification of an old legal principle. 
It is generally held that when performance of a contract is rendered impossible by law 
the promisor isexcused. Bailly v. De Crespigny, L. R. 4Q. B. 180. But in the present 
case the defendant was not allowed to plead, as an excuse for not performing its con- 
tract, a law which it had caused to be introduced into Parliament, and which rendered 

rformance impossible. This result seems sound. The case is analogous to those 
in which the subject matter of a contract has been destroyed by the defendant. Under 
such circumstances, the courts have held that he cannot successfully plead facts which 
would otherwise have afforded him an excuse. Cf. Stanton v. New York, etc., R. R. 
Co., §9 Conn. 272. That the defendant created the impossibility by means of an act 
of Parliament should not affect the validity of the analogy. The argument in both 
instances is based upon the same rule of common sense, that no one should be allowed 
to take advantage of his own wrong to the injury of another. 


CONTRACTS — RESCISSION— ACTION FOR RESTITUTION.—The plaintiff con- 
tracted to sell a tract of land to the defendant, who paid £100 cash and agreed to pay 
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the balance of the purchase price in specified instalments. The first instalment was 
offered by the defendant four days after the date set by the contract. An agreement 
postponing payment had been made, and the evidence was conflicting as to whether the 
time had tien extended to the date of the defendant’s tender. The plaintiff asked 
restitution and damages. Semdé/e, that delay in paying one instalment of a contract is 
not ground for rescission, unless an intention to repudiate has been manifested by the 
party in default. Moroney v. Roughan, 29 Victorian L. Rep. 541. See NorEs, p. 61. 


CRIMINAL Law — ACQUIESCENCE FOR DETECTION. — The defendant plotted to 
obtain certain indictments by bribery and to destroy them. The district attorney, for 
the purpose of apprehending the defendant in the commission of crime, instructed his 
employees to accept the defendant’s proposition and to deliver the indictments in return 
for a consideration. The defendant was indicted for an attempt to obtain documents 
from an official unlawfully and to commit grand larceny. e/d, that the defendant is 
guilty. People v. Mills, 178 N. Y. 274. 

It seems well settled that when government officials suggest and originate the crime 
in order to prosecute, there can be no conviction of the offender. United States v. 
Adams, 59 Fed. Rep. 674. Where they have merely made the perpetration of the 
criminal act possible or easy the tendency undoubtedly is to hold the defendant for 
that act. The principal case has no precedent in New York, but the court takes the 
emp that since a public officer in such circumstances acts in excess of his authori 

official position is immaterial, and the right of the state to punish is not affected. 
A like decision has been reached in Michigan. People v. ig certs 105 Mich. 80. 
The a of these cases would go far toward removing all disability resting upon 
the state as the result of the encouragement of crime by its agents. It is submitted 
that the question of most importance in such cases is not whether the officer exceeds 
his authority, but how far the state is willing to countenance the use by its agents of 
such methods of procuring a conviction. See Saunders v. People, 38 Mich. 218. 


EQuiTy — PROCEDURE — NECESSARY PARTIES TO Suit. —A bill was brought in 
New Jersey by a stockholder in a Maine corporation alleging that the defendant, a 
New Jersey corporation, was by virtue of an agreement with the former corporation 
in possession of a large portion of its assets which it was about to transfer to a New 
York corporation and asking an injunction to restrain such transfer. It had already 
been decided that the court had no jurisdiction over the New York corporation, and 
it was now moved to dismiss the suit on the ground that the latter was a necessary 
party defendant. e/d, that the motion be dismissed. Wélson v. American, etc. Co., 
58 Atl. Rep. 195 (N. J., Sup. Ct.). See NorEs, p. 57. 


EVIDENCE — CONFESSIONS — CRIMINATING STATEMENTS. — The defendant, 
charged with murder, was subjected at the inquest to a rigid cross-examination by 
the county attorney, during the course of which he made this statement, “I may 
have done it, but I don’t know anything about it. My mind is a perfect blank.” At 
the trial this was admitted in evidence. He/d, that the statement was not freely and 
voluntarily made, and should not have been admitted. Parker v. State, 80 S. W. Rep. 
1008 (Tex., Cr. App.). 

According to the common restriction of confessions to acknowledgments of guilt, 
the words quoted amount merely to a criminating statement; for they expressly nega- 
tive the criminal intent. See People v. Parton, 49 Cal. 632. As to whether the test of 
admissibility usually reserved for confessions — that they must be voluntary — should 
be extended to such statements, the authority, though slight, is in conflict. See 
People v. Hickman, 113 Cal. 80; Fletcher v. State, 90 Ga. 468. If, however, the exten- 
sion of the rule be approved, the propriety of its application here may still be 
questioned. See Commonwealth v. Cuffee, 108 Mass. 285. The real basis of the rule 
requiring that confessions to be admissible must have been voluntary, is the desire to 
secure reliable evidence, and not any idea of indulgence to the defendant; and it 
would seem that in most cases confessions elicited in cross examination would be suffi- 
- ciently free from undue influence. The practice of admitting at trials confessions made 
at preliminary examinations, supports this view. Wilson v. United States, 162 U.S. 
613. Conceivably, however, in extreme cases, the accused might through alarm or 
nervousness be led into making untrustworthy statements ; and upon this ground the 
principal case may possibly be supported. See Gallaher v. State, 40 Tex. Cr. Rep. 296. 


EVIDENCE — DECLARATIONS AGAINST INTEREST — ADMISSIBILITY TO CONTRA- 
DICT RECORD TITLE.— The defendant’s predecessor in title of certain land, while in 
Peg under a deed purporting to be made by A, stated that the deed was forged. 

e defendant’s title, however, was good of record. After the declarant’s death, in a 
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suit to recover the land brought by the plaintiffs as heirs of A, the above statement 
was admitted in evidence to contradict the defendant’s title. He/d, that a new trial be 
granted. Phillips v. Laughlin, 58 Atl. Rep. 64 (Me.). 

The court proceeds partly upon the ground that admissions by a privy in estate are 
not receivable in evidence to contradict a record title. That the weight of authority is 
in support of this proposition cannot be doubted. Gibney v. Marchay, 34 N. Y. 301. 
Nevertheless, the decision seems contrary to the general principles of the law of evi- 
dence. In favor of the decision, it is argued that the policy of our recording laws 
demands that dona fide purchasers should have a rigl t to rely upon the record as show- 
ing the exact facts. See Cook v. Knowles, 38 Mich. 316 330. On the other hand, it 
has been held repeatedly that where an innocent purchaser buys land from a grantee 
who has fraudulently procured a deed from one with whom it had been deposited in 
escrow and has placed the same on record, he acquires no title. Zverts v. Agnes, 
6 Wis. 453. So here it seems clear that if the deed to the defendant’s grantor was 
forged, the defendant never acquired title; and that any fact tending to prove such 
forgery was entirely relevant to the issue. The evidence offered did tend to prove 
cach forgery, and, regarded either as an admission or as a declaration against interest, 
came within the exceptions to the hearsay rule. Cf Dickerson v. Chrisman, 28 Mo. 
134; Currier v. Gale, 14 Gray (Mass.) 504. 


EVIDENCE — DEEDS — PERFORMANCE OF CONDITIONS OF Escrow.—JIn a suit 
in equity under a statute, the = alleged that the defendant had obtained posses- 
sion of a deed delivered by the former in escrow, without es the conditions, 
under which he was claiming ; and — a declaration by the court that the plaintiff’s 
title be adjudged good. ‘The defendant alleged performance of the terms of the 
escrow. After the plaintiff had introduced in evidence a copy of the deed conveying 
the premises to him, and documents tending to prove the defendant irregularly in 

ssession of his conveyance, a nonsuit was granted. é/d, that the burden of proof 
is upon the plaintiff to show non-performance of the conditions. Swain v. McMillan, 
76 Pac. Rep. 943 (Mont.). 

There is authority in conflict with the proposition here broadly laid down. Black 
v. Shreve, 13 N. J. Eq. 455. The question as to burden of proof is properly dependent 
upon the pleadings and substantive law in the particular case. See THAYER, PREL. 
TREAT. Ev. 371. The rule, as usually stated, is to the effect that he has the burden who 
has the affirmative of an issue to maintain. Central Bridge Co. v. Butler, 2 Gray 
(Mass.) 130. To apply this test it is necessary to determine in every instance the 
essential allegations in each party’s case and pleading. The case under discussion 
being practically a statutory modification of a bill to quiet title, the plaintiff makes 
all essential allegations when he avers his own title and the defendant’s adverse 
claim; it is then for the defendant to plead and prove his title. See Zly v. New 
Mexico, etc., R. R., 129 U. S. 292. And as a deed in escrow delivered without per- 
formance of conditions is null, the defendant should prove performance. Possession 
by the grantee is, however, prima facie evidence of such performance, and the case 
may be supported upon the theory that the plaintiff’s evidence did not rebut this 
presumption. See Hare v. Horton, 2 Nev. & M. 428. 


EVIDENCE — ENTRIES MADE BY A PERSON OTHER THAN THE ORIGINAL 
OxBsERVER.—A book composed of entries made by the plaintiff’s clerk from scale 
tickets recording the weighing of cattle was offered in evidence under the oath of the 
clerk. Held, that the evidence is admissible. Drumm-Flato Com. Co. v. Derlach 
Bank, 81 S. W. Rep. 503 (Mo., Ct. App.). See NorEs, p. 52. 


EXECUTORS AND ADMINISTRATORS — PROCEEDINGS BY OR AGAINST EXECUTORS 
— CONTINGENT CLaAIms. — A testator during his life assigned certain leasehold prop- 
erties. There remained a contingent liability on certain covenants in the leases. The 
executors sought to hold back a large fund from the residuary legatees to protect the 
lessors. Held, that the executors must turn over the money to the residuary legatees. 
In re Nixon, [1904] 1 Ch. 638. 

There are two possible grounds for setting aside the assets: first, to indemnify 
the executors, second, to protect the lessors. Assets are not set aside to indem- 
nify executors, for it is an acknowledged principle that a decree of the court, directing 
an executor who has disclosed all facts to distribute the property, relieves him from 
liability. Dean v. Allen, 20 Beav. 1. The second ground has not been favored in 
England. Dodson v. Sammell, 1 Drew. & Sm. 575. ee courts have held that 
the lessor himself cannot come into court to have assets withheld. King v. Malcott, 


| ova 692. The court in the principal case proceeded on the assumption that the ~ 
essor was not a creditor. This seems opposed to the analogous cases under the 
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English Bankruptcy Act, holding that owners of contingent claims may prove 
the same. Wolmerhausen v. Gullick, [1893] 2 Ch. 514. Such claimants seem entitled 
to protection in probate courts as well as in bankruptcy proceedings; and such was 
the effect of the earlier English cases. Cochrane v. Robinson, 11 Sim. 378. In this 
country such creditors are generally protected by statutes, although beneficiaries are 
often allowed to receive their legacies upon giving bonds to secure holders of contingent 
claims. See Codd v. Kempton, 154 Mass. 266 Clark v. Holbrook, 146 Mass. 366. 


FIxTuRES — EFFECT OF NEW LEASE ON TENANT’S RIGHT OF REMOVAL. — The 
defendant, a lessee, within his term began to remove trade fixtures which he had put 
in during a previous lease. His possession had been continuous, but near the end of 
his first term a new lease renewing and extending the one in force had been executed. 
The landlord sought to enjoin him from severing the fixtures. é/d, that the injunc- 
tion should not be renaed Rady v. McCurdy, 58 Atl. Rep. $58 (Pa.). 

For a discussion of the principles involved, see 15 Harv. L. Rev. 862. 


HusBAND AND WIFE—CONTRACTS BETWEEN HUSBAND AND WIFE— AVOID- 
ANCE OF STATUTE.—A statute declared all contracts between husband and wife . 
involving real estate void. In consideration of his wife’s promise to bequeath certain 
property to designated persons, a man agreed to and did devise his estate to her; but 
the wife failed to perform her agreement. é/d, that she takes the aay 9 maleficio 
in trust for the parties beneficially interested. Laird v. Vila, 100 N. W. Rep. 656 


inn.). 

It is well settled that equity will compel the conveyance of an estate, pursuant to an 
oral agreement, after such part performance by the promisee as would make failure to 
convey a fraud inlaw. Larl of Aylesfora’s Case, 2 Stra. 783; Johnson v. Hubbell, 10 
N. J. Eq. 332. The theory commonly advanced is that the Statute of Frauds cannot 
be invoked in aid of fraud. See Montacute v. Maxwell, 1 P. Wms. 618; Maddison v. 
Alderson, L. R. 8 A. C. 467. It would, however, seem more accurate to say that the 
fraud upon the promisee who has changed his position in consequence of the promisor’s 
representations raises a constructive trust in favor of the former. Such a trust, not 
being within the statute, may be enforced in equity without regard to the original 
agreement. See Maddison v. Alderson, supra. e situation in the principal case 
seems analogous. The breach of a promise to hold property for a third person’s 
benefit, given as the inducement for a will in favor of the promisor, is such fraud as 
will convert the devisee into a constructive trustee. TZhynn v. Thynn, 1 Vern. 296. 
Hence though, by statute, the original contract is unenforceable, yet equity should com- 
pel the execution of this constructive obligation. Ahrens v. Jones, 169 N. Y. 555. 


HUSBAND AND WIFE—RIGHTS OF HUSBAND AGAINST WIFE AND IN HER 
PROPERTY — RIGHT IN SEPARATE EsTATE.— A husband conveyed land to his wife 
to her separate use. After children were born, the wife died. Ae/d, that the husband 
is not tenant by the curtesy. Bingham v. Weller, 81 S. W. Rep. 843 (Tenn.). 

It is settled that, unless expressly excluded, a husband is entitled to curtesy in land 
poh by a third person for his wife’s separate use, whether the conveyance is 
directly to her or to atrustee. Baker v. Heiskell, 1 Coldw. (Tenn.) 641; Carter v. Dale, 
Ross & Co., 3 Lea (Tenn.) 710. It is submitted that the same result should be reached 
where the husband makes the conveyance. He has the same purpose, —to provide 
for his wife — her life, with power to exclude him forever by transfer, — and this 
purpose is not defeated by allowing curtesy. The estate and powers given her are the 
same. The argument that curtesy is presumably excluded because the deed is abso- 
lute and to allow curtesy would derogate from the grant is unsound, since the deed 
does not distinguish the fee simple passed from any other held by the wife, and it is 
hardly i ve not to J an interest by way of curtesy which is not possessed at 
the time. The weight of authority — this view, whether the husband conveys 
to a trustee for the wife or directly to her. Bali v. Ball, 20 R. 1. 520; contra, Sayers 
v. Wall, 26 Gratt. (Va.) 354. 


INNKEEPERS — DuTy To GuEsts—TorT OF SERVANT. — The plaintiff, a guest 
at the defendant’s hotel, while seated at the dinner-table, was assaulted and beaten by 
one of the waiters. The plaintiff brought action to recover damages of the master for 
the rH r? the servant. /7e/d, that the defendant is not liable. Rahkmel v. Lehndorff, 
142 Cal. 681. 

For a discussion of the principles involved in this case, see 17 HARV. L. REV. 575. 


INSURANCE — MUTUAL BENEFIT SOCIETIES—RIGHT OF EXECUTOR TO SUE 
FOR DEATH BENEFIT FUND.— The by-laws of a mutual benefit association provided 
for the payment of a death benefit fund to the widow, children, or next of kin of a 
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deceased member. Aée/d, that the executor of a member cannot maintain an action to 
recover the fund. Gould v. United, etc., Ass'n, §8 Atl. Rep. 624 (R. I.). 

This decision is supported by the great weight of authority. Zastman v. Provident, . 
etc., Ass'n, 62 N. H. 555. In Massachusetts, however, it is only since the passage of 
pos asm ty Bane statutes that a sole beneficiary on an insurance or mutual benefit 
contract has been allowed to sue. Dean v. American Legion of Honor, 156 Mass. 435. 
Consequently the personal representative of the deceased has there been allowed to 
recover as trustee for the beneficiary. Flynn v. Massachusetts Benefit Ass’n, 152 Mass. 
288. The principal case apparently decides the point for the first time in Rhode 
Island, in opposition to a dictum in an earlier case. See Munroe v. Providence, etc., 
Ass'n, 19 R. I. 363. There seems no reason why the executor, as personal representa- 
tive of the deceased, should recover more than nominal damages for a breach of con- 
tract involving no actual loss to the estate. Where he is expressly named as trustee 
he may well bring suit as such. . Greenfield v. Massachusetts, etc., Co., 47 N. Y.430. In 
other instances, as the court argues, it is no part of an executor’s duty to act as trustee 
for the beneficiary, who in most jurisdictions is able to recover in his own right. 


MINES AND MINERALS—TRESPASS— RIGHT TO TUNNEL UNDER ANOTHER’S 
Ciaim. — The plaintiff and the defendant were owners of adjoining mining claims. A 
statute granted to locators the right to pursue into and through any ee claims all 
veins apexing in their location. The defendant, for the purpose of reaching and workin 
a vein which apexed in his, and extended under, the plaintiff’s claim, projected a tunne 
through the latter’s land. ée/d, that an injunction should be granted restraining the 
gag prosecution of the tunnel. St. Louis, etc., Co. v. Montana Mining Co., 194 

S. 235. 

i a of this case establishes two propositions: first, that, except as limited 
by the statute, the land lying vertically beneath a surface location belongs to the owner 
ot that location, and second, that the statute does not grant the right to enter upon or 
tunnel another’s land, except within the bounds of a vein. The first point has been 
repeatedly affirmed by the state and federal courts. Cf Doe v. Mining Co., 54 Fed. 
Rep. 935. Such decisions, together with the statutes under which they were decided, 
show a long prevalent tendency to increase the property rights of the owner of a min- 
ing claim. The movement reaches its culmination in the present case, which establishes 
what virtually amounts to a common law ownership. In regard to the second point 
also, the interpretation of the court appears to be in accord with the prevailing opinion. 
Cf. Parrot, etc., Co, v. Heinze, 25 Mont. 139. Since the statute is in plain derogation 
of the common law principlesjof the ownership of property, the court seems justified in 
adhering to a strict interpretation of its terms. 


MORTGAGES — FORECLOSURE — EFFECT OF UsuURY ON RIGHT OF PURCHASER 
OF Equity oF REDEMPTION. — The defendant loaned twelve hundred dollars on the 
security of a mortgage and a note for sixteen hundred dollars, four hundred of which 
was exacted as a premium. The mortgagor conveyed the land to the plaintiff subject 
to a mortgage of twelve hundred dollars. The latter had no knowledge of the pre- 
mium, so that it was not estimated in fixing the purchase price. The twelve hundred 
dollars with interest was paid. After foreclosure by the defendant for the remainder, 
the plaintiff sued to set aside the sale on the ground that the premium exacted was 
usurious. é/d,that the amount of the premium is usurious, and, as it was not figured 
into the purchase price, the sale must be set aside. Lewis v. Farmers’, etc., Ass'n, 81 
S. W. Rep. 887 (Mo., Sup. Ct.). 


It is a general rule that the purchaser of an “ey of redemption, who buys sub- 
t 


ject to the mortgage, cannot attack the validity of the mortgage on the ground of 
usury. Lee v. Stiger, 30 N. J. Eq. 610. But where one buys from a mortgagor without 
any deduction from the purchase price on account of the incumbrance, in most juris- 
dictions the defense of usury is allowed. Maher v. Lanfrom, 86 Ill. 513. It seems to 
follow logically that where only a part of the incumbrance is figured into the purchase 
price, a defense as to the rest should be allowed. The only reason for withholding the 
defense seems to be that the purchaser, by retaining out of the price he agreed to pay 
sufficient money to pay the mortgage, has placed himself in a position where he cannot 
plead usury without attempting to defraud both his grantor and the mortgagee. Zrus- 
dell v. Dowden, 47 N. J. Eq. 396. In the principal case, as the amount of the pre- 
mium was not considered in determining the price paid, this reason for refusing 
relief did not exist. 


NUISANCE — ACCRUAL OF ACTION —NEGLIGENCE.— One without proprietary 
interest in his place of residence sought to recover damages for sickness caused by 
a palpably foul well on the defendant’s adjacent land. é/d, that the plaintiff may 
recover. Ft. Worth, etc., Ry. Co. v. Glenn, 80 S. W. Rep. 992 (Tex., Sup. Ct.). 
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The court concedes that to recover for a nuisance ine mere personal annoyance 
in the enjoyment of real property or damage to it, a plaintiff must show legal interest 
in it tothe extent, at least, of possession. Kavanagh v. Barber, 131 N.Y. 211. But 
it distinguishes a second class of nuisances, composed of those which, as in the princi- 
 oe8 case, cause physical injury to the person and allow recovery without a property 
is. This distinction was maintained by the lower court in a New York case which, 
however, was reversed on other grounds by the higher court. Hughes v. City of 
Auburn, 21 N. Y. App. Div. 311; contra, Ellis v. Kansas City, etc.. R. R. Co. 63 Mo. 
131. This conflict over the scope of nuisance could be wisely avoided by conainien 
cases of the second class not under that most indefinite head, nuisance, but under the 
law of negligence. The defendant should use due care to prevent the escape from his 
remises of unhealthful air liable to cause physical injury to people in the vicinity. 
his duty he seems to have violated in the principal case and so was properly held 
liable. Sez Holly v. Boston Gas Light Co., 8 Gray (Mass.) 123. 


PARTNERSHIP — DISSOLUTION AND WINDING-UP — TERMINATION OF CONTRACT 
BETWEEN ATTORNEY AND CLIENT. — After the death of one member of a law part- 
nership employed to conduct certain litigation, partly on a contingent basis, the 
appellees engaged the surviving partner, under a new agreement, in his individual 
capacity. The litigation having succeeded, the executors of the deceased partner 
sought to recover his share of the contingent fee under the original contract. Hé/d, 
oa ry executors may recover. Clifton v. Clark, Hood & Co., 36 So. Rep. 251 

iss.). 

A retainer of a law firm creates a personal contract and may be terminated by a dis- 
solution of the partnership. McGill v. McGill, 2 Met. (Ky.) 258. It is sought to take 
the present case out of this rule because the services of no specific partner were en- 

aged and the litigation was in fact completed by the surviving partner. But in retain- 
ing a firm, a client is entitled to the skill and reputation of all, even though he cannot 
demand the services of any particular member. While the surviving partner must 
stand ready to complete pending business, the client may exercise a choice. Little v. 
Caldwell, 101 Cal. 553. If he permit the work to be pursued he is bound to his con- 
tract. Page v. Wolcott,15 Gray (Mass.) 536. But in terminating the agreement, it 
ought to make no difference whether he retains an outsider, or the surviving partner 
in his individual capacity. The deceased partner’s estate should recover quasi-con- 
tractually for past services which were beneficial in continuing the litigation, even 
where the fee is contingent upon success, if the contingency has occurred. See 
Badger v. Celler, 41 N. Y. App. Div. 599. 


RAILROADS — LIABILITY FOR DAMAGE TO ANIMALS— FENCING STATUTES. — 
A statute required railroad companies to fence their rights of way, and provided that 
failure to comply should render them liable in damages to the owners of injured cattle. 
The plaintiff’s colt escaped from its owner, travelled several miles along a highway, 
broke through a fence into the field of a third party, and thence through the defendant 
railroad’s defective fence to its track, where it was run over by the defendant’s engine. 
Held, that the defendant is liable. Rinehart v. Kansas, etc., Ry. Co. 80 S. W. Rep. 
gto (Mo., Ct. App.). 

In interpreting statutes similar to the Missouri enactment, courts have differed, 
and even in Missouri the decisions are conflicting. See Ferris v. St. Louis, etc., Ry. Co., 
30 Mo. App. 122. Certainly one object of such enactments is the protection of the 
travelling public. Dickson v. Omaha, etc., R. R. Co., 124 Mo. 140. As to the owners of 
animals, in England and some eastern states only those whose animals were rightfully 
upon property adjoining the right of way, and were injured through the railroad’s failure 
to fence, can recover. Lames v. Salem, etc., R. R. Co.,98 Mass. 560. Many western 
jurisdictions, however, hold with the principal case that the railroad is liable even to 
owners of trespassing animals. McCall v. Chamberlain, 13 Wis. 637. In the former 
jurisdictions the common law rule generally prevails, requiring the owner of animals 
to keep them in at his peril. In some western states this rule is not in force, stock 
being allowed to graze at large. Wagner v. Bissell, 3 la. 396. This in part accounts 
for the conflict in interpretation, and makes it possible to support both lines of 
authority without violating the principle that to recover under a statute, the plaintiff 
must show that he is one of the class which the legislature intended to protect. 


REs JUDICATA — WHAT JUDGMENTS ARE CONCLUSIVE — DISMISSAL BY CONSENT. 
Semble, that a dismissal of a suit by agreement of the parties will not bar a later 
action upon the same subject-matter between the same parties. Lindsay v. Allen, 82 
S. W. Rep. 171 (Tenn.). See Nores, p. 60. 
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TENANTS IN COMMON— LEASES — HOLDING Over.—A and B leased a building 
of which they were cotenants, to a firm composed of Band C. Upon the expiration 
of the lease, B, against the will of A, gave the firm written permission to mtn the 
premises temporarily, pending removal. The lessees accordingly held over, where- 
upon A sued for his fraction of rent for the new year. He/d, that the defendants 
are to be regarded as occupying the premises after the expiration of the lease as co- 
tenants of the oe and are liable, at most, only for occupation rent. Valentine v. 
Healy, 178 N. Y. 391. 

The tendency of the more recent decisions, as well as the English practice, is 
opposed to the New York rule that a tenant in common who has taken a lease of the 
moiety of his cotenant, is not liable as under a new lease for holding over. See 
O’Connor v. Delaney, 53 Minn. 247; Leigh v. Dickeson, L. R. 15 Q. B. D. 60. The 
New York court has, however, extended the principle by including within it the case 
stated. It is clear that the firm of B and C occupied the premises purely by virtue of 
the relationship of landlord and tenant which the lease established between it on the 
one side and A and B on the other; and it is difficult to see how it can be held to 
shift to the position of cotenant, especially since one of its members had no interest in 
the property. Ifa partnership may properly be considered a distinct legal entity, the 
view advanced becomes more difficult to support. See Henry v. Anderson, 77 Ind. 
361; Valentine v. Healy,86 Hun (N. Y.) 259. Furthermore, to attain the result 
reached here one must do violence to the rule that one tenant in common cannot bind 
his cotenant without the latter’s consent. Mussey v. Holt, 24 N. H. 248. 


TRUSTS — CREATION AND VALIDITY — REVOCATION. — The defendant’s intestate 
made a deposit of her own money in a savings bank “as trustee for” the plaintiff. 
Later the account was transferred to her own name, and finally withdrawn; one-half 
of it was then redeposited in trust for the plaintiff, and remaining intact at the de- 
positor’s death was turned over to the former, who made claim for the balance. The 
plaintiff knew of neither deposit until a year after the depositor’s death. Hée/d, that 
the original trust is merely tentative, revocable at will until the depositor dies or com- 
pletes the gift in his lifetime by some unequivocal act or declaration. Totten v. Lattan, 
31 N. Y. L. J. 1717 (N. Y., Ct. of App. Aug: 5 1904). 

The New York court formerly held that a + ps by one person in trust for another 
raises the presumption that a trust was intended; and where no evidence of a ew 


nature appeared, the beneficiary was allowed to recover. Martin v. Funk,75 N. Y. 


134; contra, Clark v. Clark, 108 Mass. 522. Where the depositor’s real intent was to 
evade a rule of the bank, or to avoid taxation, this presumption is rebutted and no 
trust is created. Brabrook v. Boston, etc., Bank, 104 Mass. 228. The —_— case 
expressly establishes a new doctrine in New York, and seems to lay down different 
rules according as the question arises before or after the donor’s death, allowing revo- 
cation before death of what after death would be presumed an absolute trust. This 
would seem an unfortunate distinction, as it tends to obscure the vital question as to 
the intent of the donor at the time of making the deposit. If he then intended to 
create a trust, it should be irrevocable, unless the power of revocation was expressly 
reserved at that time. adie v. Bailey, 95 N. Y. 206. 


TRUSTS — FOLLOWING TRUST PROPERTY— CONVEYANCE TO A VOLUNTEER. — A 
trustee at the request of the cestud conveyed the trust estate to a volunteer with notice. 
It was the intention of all the parties that the volunteer should hold free from the 
trust. Semd/e, first, that the volunteer took free from the trust; second, that this was 
not an assignment of an interest in land within Mass. Rev. Laws c. 127, § 3. Matthews 
v. Thompson, 71 N. E. Rep. 93 (Mass.). See NOTEs, p. 53. 


TRUSTS — POWERS AND OBLIGATIONS OF ‘TRUSTEES — LIABILITY FOR IN- 
TEREST. — The defendant’s intestate retained certain extra commissions allowed him 
as trustee by a decree of the court. On an appeal taken from this decree, the decision 
was reversed and the plaintiff adjudged entitled to the sum thus retained. The plain- 
tiff then sought to charge the defendant with interest. é/d, that the plaintiff is not 
entitled to interest. Southern Ry. Co. v. Glenn’s Adm’r, 46 S. E. Rep. 776 (Va.). 

As the defendant kept his commissions in good faith and under judicial sanction, 
the court refused to charge him with interest. This result seems opposed to the 
general rule, which is well settled that a trustee is liable for interest on trust funds 
which he deals with in violation of the trust. M/cComd v. Frink, 149 U.S. 629. This 
rule is also followed where the trustee acts wrongfully but in good faith. McCause- 
land’s Appeal, 38 Pa. St. 466; see Powell v. Hulkes, 33 Ch. D. 552. There is, however, 
some authority for the view that where a fiduciary acts innocently, he will not be held 
liable for interest. Pulliam v. Pulliam, 10 Fed. Rep. 53. It is submitted that the 
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former rule is not only supported by the weight of authority, but is correct on principle. 
As the trustee has had the use of the money and has deprived the cestus of the benefit 
of it, it seems only fair to the latter to charge the trustee with interest. His good faith 
should make no difference in the result. 


WATERS AND WATERCOURSES — NATURAL WATERCOURSES — RIPARIAN RIGHTS 
oF RatLway COMPANY TO ABSTRACT WATER FOR SUPPLYING LOCOMOTIVES. — 
A railway company, owning a narrow strip of land along a stream, laid a pipe between 
the stream and a tank from which they proposed to supply their locomotives with 
water. The defendant, who owned a mill situated lower down the stream, took up the 

ipe; wherupon the railway company sought an injunction against further interference 
by him. Ae/d, that the injunction be refused, since the proposed user is unlawful, 
even though no material damage be caused thereby. McCartney v. Londonderry, etc., 
Ry. Co., [1904] A. C. 301. 

This is the third time that the question of a railway’s right to take water from a 
stream for the use of its locomotives has been passed upon by an English court. In 
the first case, the use was forbidden because it impeded navigation. Astorney-General 
v. Great Eastern Ry. Co.,L. R. 6 Ch. App. 572. The second case, between a lower 
mill-owner and the railroad, was decided in favor of the latter. LZarl of Sandwich v. 
Great Northern Ry. Co., L. R. to Ch. D. 707. The present decision in the House of 
Lords overrules the last case, and definitely settles the point in England. The court 
proceeds upon the ground that as the water was to be used chiefly off the land its 
taking was unlawful. Cf Swindon Waterworks Co. v. Wilts, etc., Navigation Co., L. R. 
7H. L. 697 Furthermore it is argued that while the mill-owner might suffer no 
material damage, nevertheless a right of his was being infringed which would in time 
give the railway company a right by prescription. Such infringement of a right is gen- 
erally held actionable. Blodgett v. Stone, 60 N. H. 167. The decision seems clearly 
sound and is in accord with the authorities in this country. Clark v. Pennsylvania 
R. R. Co., 145 Pa. St. 438. 


WATERS AND WATERCOURSES — SUBTERRANEAN AND PERCOLATING WATERS — 
RIGHT TO APPROPRIATE PERCOLATING WATERS. — Hé/d, that a property owner may 
collect percolating waters for use off the land although he thereby drains a well on 
neighboring premises, the waters from which had been used only for domestic purposes. 
Houston, etc., R. R. Co. v. Last, 81 S. W. Rep. 279 (Tex., Sup. Ct.). 

foory a is in accord with the English rule. See 16 Harv. L. REV. 295; 
17 ibid. 4 


BOOKS AND PERIODICALS. 


I. LEADING LEGAL ARTICLES. 


EXTRINSIC EVIDENCE IN AID OF INTERPRETATION. — This important and 
difficult subject is examined by Sidney L. Phipson in a recent article, Extrinsic 
Evidence in Aid of Interpretation, 20 L. Quar. Rev. 245 (July, 1904). The 
article is a clear discussion of Wigram’s classic work “a the many criticisms 
thereon, and offers independent ideas of value as well. Mr. Phipson stands by 
Wigram’s treatment of interpretation as a question of evidence, thus taking issue 
with Professors Thayer and Wigmore. As to the object of interpretation — 
whether, as Wigram maintains, it is to ascertain the meaning of the words, or, as 
Hawkins and Thayer hold, to learn the intention of the writer — Mr. Phipson 
concludes that Hawkins’s hypothesis is preferable. He finds the rejection of 
declarations of intention, when strictly considered, not really in conflict with 
Hawkins’s contention. He thinks it not necessary, however, to adopt either 
theory in its more rigid form and approves Professor Graves’s standpoint “ that 
the object is to discover the meaning of the words as intended by the testator.” 
Coming to the two opposing classifications and general rules as to the evidence 
receivable, Mr. Phipson again prefers Hawkins to Wigram. After elaborate 
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examination he says that “ Wigram’s distinction between ‘explanatory evi- 
dence’ and ‘ evidence of intention’ cannot be supported, and that Mr. Hawkins 
and others are more correct in considering all extrinsic facts tendered in aid 
of interpretation to be, in effect, evidence of intention, circumstantial or direct. 
With regard, however, to the general rule of each writer, it is clear that since 
the admission of extrinsic evidence is determined by a variety of principles 
. it would be well-nigh impossible to devise any simple general rule. . . 
which could be made to do the work of all possible special ones.” The author 
then points out that Wigram’s explanatory evidence is not “always admissible,” 
nor his evidence of intention “ always inadmissible,” and that Hawkins’s view 
that circumstantial evidence of intention is invariably admissible cannot be 
sustained. 

Mr. Phipson declares that in reducing the various rules and principles to 
seven working propositions, Wigram seems to have done all that is possible 
to secure condensation without sacrificing adequacy or exactness, Examining 
these propositions in detail, Mr. Phipson upholds the second, that primary 
meanings must if sensible inflexibly prevail, against Professor Thayer’s doctrine 
that if relevant facts favor a secondary meaning that may be adopted. Propo- 
sition III is declared correct if properly read with the others, provided it 
means “the clear modern rule that after proof of an object or objects substan- 
tially though incorrectly answering the description, further evidence, é. g., of 
treatment, dealing, and habits of speech, although not of course of direct declara- 
tions, is admissible to show that the testator in fact intended to refer to the 
object alleged.” Except for the “now untenable proposition that ‘no fact 
can be material which is not coincident in point of time with the making of the 
will,’” Proposition V is sustained. Though Proposition VII, as to equivoca- 
tion, is not criticised, Hawkins’s objection to Wigram’s reasons for the admis- 
sion of declarations of intention is considered strong, when he says that thus 
defining what is indefinite is making “a material addition to the will,” and that 
it is only an historical anomaly that such evidence is not admissible generally. 
Mr, Justice Holmes’s rejoinder in the HARVARD Law REVIEW, Vol. XII. pp. 
418, 419, is held not to meet these strictures satisfactorily. Subject to these 
modifications, Mr. Phipson finds in the Propositions the true value of Wigram’s 
work, and declares they appear still to embody the most accurate and exhaustive 
statement of the law on the present topic. 


A BriEF HISTORY OF THE PAROL EVIDENCE RULE. — The interesting and 
valuable results of an original investigation into the sources and development of 
the rule by which the written memorandum of a transaction is declared to be 
conclusive as to its terms, is contained in a recent article by Professor 
Wigmore of the Northwestern University Law School. A Brief History of 
the Parol Evidence Rule, 4 Columbia L. Rev. 338 (May, 1904). The 
doctrine was unknown to the Germanic invaders of Rome and Western 
Europe. A — ignorance of letters and the existence of a “legal system 
of formal oral transactions ” combined to strip the carta, or document of that 
period, of further value than as a means of effecting a formal symbolic delivery 
of land, and of preserving the names of witnesses upon whom alone reliance 
was placed for proof of the terms of the transaction. A notable advance in the 
status of written documents appeared with the rise of the seal. The principle 
that the king’s word is indisputable gained for a document bearing his seal 
incontestability. As the use of the seal came to be extended to all persons, 
it carried with it the same attributes until, by the thirteenth century, the incon- 
testability of sealed instruments was complete. Consequently the office of 
witnesses as vouchers for the terms of the ey ag transaction receded into 
unimportance. But ignorance, coupled with the fact that all transactions affect- 
ing land were still practised with oral forms, prevented writings from becomin 

more than an alternative kind of proof. However, mercantile custom ha 

already led the advance, and a tendency to become lettered had brought with 
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it an appreciation of the trustworthiness of writing as against the “ shiftiness 
of mere testimonial recollection.” So a growing unwillingness of the judges to 
admit to the jury oral transactions calculated to overturn the words of the 
writing made for the new principle. Meanwhile the theory of the rule was 
undergoing a transition. At first the idea prevailed that he who has sealed a 
document is estopped from proving the terms of the transaction by witnesses. 
But more important was the ema of the inferiority of certain writings to 
others, which involved the notion that the sealed instrument discharged or 
replaced all others. Mr. Wigmore then explains how, with this preparation, 
the beginning of the final advance to the modern idea was marked by the 
Statute of Frauds and Perjuries. This legislation, by abolishing the practice 
of creating freehold estates by oral livery of seisin only, and the necessity of 
the seal in the case of leases, emphasized the constitutive nature of the docu- 
ment and extended the conception to all writings. This idea was followed in 
other transactions not affected by the statute, and the modern view came into 
complete existence. In conclusion Mr. Wigmore points out that the principle 
of the indisputability of the king’s word as embodied in his sealed document 
led to the conception that the written records of his court were incontestable 
as well; so that the “notion of a constitutive writing is now extended to 
include the record of a judicial proceeding.” 


ACTIONS FOR MALIcrous ProsEecuTION. Silas Alward. Considering chiefly the 
question how far defendant’s obtaining opinion of counsel is to be considered 
probable cause. 40 Can. L. J. 296. 

AcTs IN EMERGENCIES AS CONSTITUTING CONTRIBUTORY NEGLIGENCE. Glenda 
Burke Slaymaker. 58 Cent. L. J. 463. 

AMERICA’S CONTRIBUTION TO THE LITERATURE OF INTERNATIONAL LAW AND 
DipLtomacy. W. Foster. 13 Yale L. J. 409. 

ASPECTS OF THE MEANING OF THE WoRD “CONCURRENT” IN USE WITH FIRE 
INSURANCE Poticies, SomE. MM. C. Phillips. Brief examination of the few 
cases in point. 59 Cent. L. J. 62. 

BABYLONIAN Law. oss G. Murison. A brief outline of the Code of Hammurabi. 
3 Can. L. Rev. 439. 

— TO —" Anon. Commenting adversely on a recent Ontario case. 40 

an. L. J. 489. 

BRIEF HIsTORY OF THE PAROL EVIDENCE RULE, A. /John H. Wigmore, 4Colum- 
bia L. Rev. 338. See supra. 

CANCELLATION OF A FIRE INSURANCE Policy, THE. JM. C. Phillips. 59 Cent. 
L. J. 123. 

CASE - PRUrAL IsLAND, THE. W. Harrison Moore. Discussing the boundary dis- 
pute between Victoria and New South Wales. 20 L. Quar. Rev. 236. 

CHRISTIAN SCIENCE AND THE LAw. Jrving E. Campbell. 10 Va. L. Reg. 285. 

Civit CoDE oF LOUISIANA AS A DEMOCRATIC INSTITUTION, THE. Charles E. 
Fenner. Comparing the Louisiana code with uncodified common law and argu- 
ing for the superiority of the former. 12 Am. Law. Bt 

sae sy OPINIONS IN THE MERGER CASE, THE. Bruce Wyman. 16 Green 

298. 

oR Trusts. Theodore D. Gottlieé. An outline summary of the 
origin, growth, and development of corporations, with a review of the first at- 
tempts towards trust consolidation. 27 N. J. L. J. 165. 

CONSTITUTIONAL LAW OF THE UNITED STATES AS MOULDED BY DANIEL WEB- 
STER. Lverett P. Wheeler. 13 Yale L. J. 366. 

CorRPORATIONS OF Two StaTEs. Joseph Henry Beale, Jr. 4 Columbia L. Rev. 

CRITICAL ANALYSIS OF THE LAW AS TO MISTAKE IN ITS EFFECT UPON CON- 
TRACTS. Truman Post Young. 38 Am. L. Rev. 334. 

CROWN AS REPRESENTING THE STATE, THE. P. Cobbett Pointing out difficulties 
in Australian law arising from failure to recognise the State as a legal person and 
ae the attempt to make the King serve that purpose. 1 Commonwealth L. 

ev. 145. 

DELIVERY OF PoLICcy AS CONDITION PRECEDENT TO COMPLETE CONTRACT OF 
INSURANCE. Guilford A. Deitch. Consisting principally of quotations from 
decisions. 59 Cent. L. J. 28. 
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«3 IN A CLOTHING ESTABLISHMENT. Nathan Newmark. 58 

ent. L. J. 405. 

DIFFERENCES ENGLISH AND COLONIAL Law, SomE. Everard Digby. 
Contrasting law of England with that of New South Wales. 29 L. Mag. & Rev. 
294. . 

DoMEsTIC SERVANTS. Geo. S. Holmested. Discussing how far English law that a 
general hiring is for a year terminable at a month’s notice is applicable in Canada. 
24 Can. L. T. 125. 

ENFORCEMENT ABROAD OF STOCKHOLDERS’ OR DiREcTORs’ LIABILITY, THE. 
Joseph Henry Beale, Jr. 16 Green Bag 387. 

ENGLISH HISTORY AND THE STUDY OF ENGLISH Law. Arthur Lyon Cross. Indi- 
cating the importance of the study of English History to a scholarly knowledge of 
the common law. 2 Mich. L. Rev. 649. 

EQUITABLE DOCTRINE OF MARSHALLING ASSETS OF DECEDENT’S ESTATE FOR 
PAYMENT OF Depts. C. B. Garnett. 10 Va. L. Reg. 175. 

EQUITABLE MortGaGses. A. H. Marsh. 24 Can. L. T. 134. 

EVOLUTION OF THE “PuB”—A SKETCH OF THE EARLIER HISTORY OF THE LI- 
CENSING Laws. #. /. Randall. 20 L. Quar. Rev. 316. 

EXTRINSIC EVIDENCE IN AID OF INTERPRETATION. Sidney L. Phipson. 20 L. 
Quar. Rev. 245. See supra. 

FISHERMEN AND THE Law. /ohn J. O'Connor. Pointing out differences between the 
law as applied to fishermen and as applied to other seamen. 16 Green Bag 582. 

FORMER JEOPARDY. O. B. Harvey. Distinguishing the plea of former jeopardy, 
~~ word in its strict sense, from that of former acquittal or conviction. 10 
Va. L. Reg. 410. 

FRAUDULENT PREFERENCES. A. Rives Hall. An exposition of Quebec law on the 
subject. 3 Can. L. Rev. 290. 

FREE SPEECH AND FREE PRESS IN RELATION TO THE POLICE POWER OF THE 
State. P. L. Edwards. Angeing that statutes prohibiting publication of crim- 
inal news are constitutional. 58 Cent. L. J. 383. 

FuTurRE INTERESTS IN LAND. Ldward Jenks. An attempt “to restate, in short 
and simple form, the doctrine of future interests in land, as it results from modern 
English law.” 20 L. Quar. Rev. 280. 

FuTURE OF INTERNATIONAL LAW, THE. Allen EZ. Rogers. 16 Green Bag 22. 

How JUDGMENTS ARE AFFECTED BY THE “FULL FAITH AND CREDIT ECTION 
OF THE UNITED STATES CONSTITUTION AND THE ACTS OF CONGRESS OF 
May 26, 1790, AND MARCH 27, 1804. Geo. P. Costigan, Jr. Pointing out like- 
nesses and differences between strictly foreign judgments and judgments of sister 
States. 38 Am. L. Rev. 350. 

ILLOGICAL TREND IN Res ApjupicaTa, AN. Sam’lC. Williams. A protest against 
the English view that two separate actions may be maintained for injury to person 
and to property from the same wrongful act. 59 Cent. L. J. 244. 

IMPEACHMENT OF WITNESSES. Wm, Trickett. Discussing Pennsylvania law. 8 
Forum (Dickinson) 245. 

IMPEACHMENT OF WITNESSES BY PROOF OF SPECIFIC WRONGFUL ACTS. james 
A. erngn An elaborate article with full citation of authority. 59 Cent. L. J. 
143, 164, 184. 

= CoMPANIES ACT, 1900, THE. Anthony Pulbrook. 29 L. Mag. & 

ev. 302. 

InAPOLSCAELETY OF DECISIONS UNDER THE BRITISH NORTH AMERICA ACT TO 
CasES ARISING UNDER THE CONSTITUTION OF THE COMMONWEALTH, THE. 
A. Inglis Clark. 1 Commonwealth L. Rev. 193. 

INTERNATIONAL LAW IN LEGAL EpucaTION. /ames B. Scott. 4 Columbia L. Rev. 


levee Beate SERVICE OF Process. aris Nesbit. Discussing provisions of the 
federal constitution of Australia. 1 Commonwealth L. Rev. 203. 

IRREGULAR ASSOCIATIONS. George Wharton Pepper. A preliminary study for a 
chapter on the Law of Association which the writer has in course of preparation. 
52 Am. L. Reg. 409, 504, ihe 

Is THE JUDGMENT OF THE DIRECTORS OF BUSINESS CORPORATIONS CONCLUSIVE 
IN DETERMINING THE VALUE OF PROPERTY TAKEN IN PAYMENT OF ITS 
Stock? Henry P. Molloy. 66 Albany L. J. 207. 

Is THIS RIGHT? Donald Macmaster. A plea for reform in practice in bringing appeals 
to the Privy Council. 3 Can. L. Rev. 355. 

JUDICIAL CONSTITUTIONAL AMENDMENT AS ILLUSTRATED BY THE DEVOLUTION 
OF THE INSTITUTION OF THE JURY FROM A FUNDAMENTAL RIGHT TO A 
MERE METHOD OF PROCEDURE. Frederic R. Coudert. 13 Yale L. J. 331. 
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Jupiciat History oF INDIVIDUAL LIBERTY, THE. V.-IX. Van Vechten Veeder. 
16 Green Bag 317, 395, 471, 529, 591. Sees 

JupicIAL PowER OF THE COMMONWEALTH, THE. 7. &. Barin, Discussing pro- 
visions of the Constitution of Australia. 1 Commonwealth L. Rev. 97. 

STRIKES AND INJuNcTIONS. P. Edwards. 9 Cent. L. J. 23. 

“Last CLEAR CHANCE.” Thomas W. Shelton. 10 Va. L. Reg. 301. 

Law APPLICABLE TO THE USE OF ELECTRICITY IN MODERN INDUSTRIAL LIFE. 
Helm Bruce. 12 Am. Law. 290, 337- 

Law or DampupaT, THE. /. 2. Gharpure. Discussing the rule of Hindu Law 
that “interest exceeding the principal sum lent can never be recovered at any one 
time.” 6 Bombay L. Rep. 129. 

Law RELATING TO DEposiITs RECEIVED BY INSOLVENT BANKS, THE. Albert S. 
Bolles. 52 Am. L. Reg. 438. 

LEGAL ASPECTS OF THE PANAMA QUESTION. Roland Crangle. 12 Am. Law. 214, 251. 

LrecaL Fraup. Silas Alward. Discussing the origin and meaning of the term in 
the light of judicial decisions. 24 Can. L. T. 225. 

LEGAL Monopoty. Alton D. Adams. Discussing the “trust” problem from the 
contract side. 19 Pol. Sci. Quar. 173. 

LEGISLATION OF THE SESSION, THE. Axon. A summary of the work of Parliament 
during the last session. 117 L. T. 451. 

LIABILITY OF A MANUFACTURER OR A VENDOR TO PERSONS WITH WHOM HE 
Has No CONTRACTUAL RELATIONS FOR NEGLIGENCE IN THE CONSTRUCTION 
OR SALE OF CHATTELS. Charles Loring. 58 Cent. L. J. 36s. 

LIABILITY OF AN EMPLOYER FOR THE TORTS OF AN INDEPENDENT CONTRACTOR. 
Part I. C. B&. Labatt. A monograph covering one hundred and forty pages 
treating cases in which liability is not imputed to the employer. 40 Can. Ly. 529. 

LIABILITY OF TELEGRAPH COMPANIES FOR NEGLIGENCE IN THE TRANSMISSION 
AND DELIVERY OF MESSAGES. Graham B. Smedley. 10 Va. L. Reg. 392. 

MARRIED WOMEN BEFORE THE LAW IN NORTH CAROLINA. Thomas Ruffin. 1 
North Carolina J. of L. 230. 

MERGER DECISION, THE. /Johkn S. Wise. Supporting the decision. 8 L. Notes (N. Y.) 


25: 

OF THE Jury SysTeM. Burton Phillips. Advocating aboli- 
tion of unit rule in civil cases. 16 Green Bag 514. 

Murray RIVER BouNDARY, THE. W. H. Moore. 1 Commonwealth L. Rev. 157. 

NATIONAL CONTROL OF THE POLLUTION OF PUBLIC WATERWAYS. Charles Claflin 
Allen, Arguing in support of the decision of the U. S. Supreme Court in the 
recent case of Missouri v. Illinois. 38 Am. L. Rev. 321. 5 

AND INTERRELATION OF SOVEREIGN STATES. Eugene Stevenson. 38 Am. 

. Rev. 551. 

NEGRO axecis THE SUPREME CourT, THE. B&B. Frank Dake. An examination of 
all the cases before the Supreme Court in which the political or civil status of the 
negro has been involved. 66 Albany L. J. 238. 

NEURASTHENIA, THE RESULT OF NERVOUS SHOCK, AS A GROUND FOR DAMAGES. 
Flora V. Woodward Tibbits. A medico-legal treatment of the subject, favoring 
recovery. 59 Cent. L. J. 83. 

NEW g CobE oF EvipEeNncE, A. III. David Dudley Field and William Rumsey. 

rief 119. 

Nonsuit. Walter H. Trueman. Discussing the general law and practice on the 
subject. 24 Can. L. T. 165. 

NORTHERN SECURITIES DECISION, THE. George F. Canfield. An elaborate adverse 
comment. 4 Columbia L. Rev. 315. 

DEcISION, THE. A ReviEw. Henry Wolf Bikié. 52 Am. 

eg. 358. 

NoTE oN REx v. BAMFORD. LZverard Digby. Discussing law in force in land ceded 
to the Commonwealth of Australia by New South Wales before laws were passed 
by Commonwealth. 1 Commonwealth L. Rev. 106. 

NOTEWORTHY DECISIONS OF THE JUDICIAL YEAR. Anon. A résumé of English 
decisions. 117 L. T. 379, 405, 427. 

ONE PHASE OF FEDERAL POWER UNDER THE COMMERCE CLAUSE OF THE CONSTI- 
TUTION. John C. Donnelly. Discussing Scranton v. Wheeler, 179 U. S. 141, as 
to the rights of riparian owners on navigable rivers as affected by the Commerce 
Clause. 2 Mich. L. Rev. 670. 

PANAMA SITUATION IN THE LIGHT OF INTERNATIONAL LAW, THE. William Cul- 
len Dennis. 52 Am. L. Reg. 265. 

PARRICIDE AND Soom THE. AN HISTORICAL SKETCH. Charles Green Cumston. 
16 Green Bag 578. 
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PENAL CONSEQUENCES OF BANKRUPTCY UNDER THE BANKRUPTCY LAws oF ENG- 
LAND AND THE UNITED States. £. W. Hansell. 12 Jour. Soc. Comp. Leg. 271. 

PHYSICIAN AS AN Expert, THE. Il. 4. B. Hutchins, 2 Mich. L. Rev. 687. 

POWER OF THE LEGISLATURE TO ABOLISH A RULE OF EQUITABLE PROCEDURE BY 
ENACTING A REMEDY AT LAW, WHERE NO PROHIBITORY WorDS ARE USED IN 
SucH ENACTMENT. 7. A. Sherwood. Discussing a Missouri statute and decisions 
thereunder. 59 Cent. L. J. 44. 

PRESENT COMPLEXITY OF LAND Law AND ITS REMEDY, THE. /. Z. Hogg. 20 
L. Quar. Rev. 292. 

PROFESSIONAL RELATIONS OF THE LAWYER TO THE CLIENT, TO THE COURT AND 
TO THE COMMUNITY, THE. I. Henry Wynans Jessup. Discussing the subject 
in the light of New York statutes. 5 Brief 145. ; 

PROPOSED AMENDMENTS TO THE SUPREME Court Act. £. 2. Cameron. 3 Can. 
L. Rev. 377, 403. 

OF Direct EvIDENCE OF INTENTION. Colin P. Campbell. 58 Cent. 

445. 

PROVABILITY OF TORT-CLAIMS IN BANKRUPTCY. Stanley Folz. 52 Am. L. Reg. 473. 

QUESTIONS OF INTERNATIONAL LAW ARISING FROM THE Russo-JAPANESE WAR. . 
I-V. Amos S. Hershey. 16 Green Bag 306, 375, 452, 538, 505. 

RECENT CASE OF TREASURE TROVE, THE. & unro. Commenting upon 
“3 & “gman v. Trustees of British Museum, 19 Times L. Rep. 555. 59 Cent. 

RECENT DECISIONS UPON THE MONEY-LENDER’S AcT. Hugh H.L. Bellot. Main- 
taining they have made the act nugatory. 29 L. Mag. & Rev. 31 5 

REFORM IN CRIMINAL PROCEDURE. Lverett P. Wheeler. 4 Columbia L. Rev. 356. 

RESPONSIBILITY OF A CHILD FOR ITS TORTS OR WRONGS, THE. Theodore Sutro. 
38 Am. L. Rev. 371. 

RIGHT OF THE SUBJECT TO PERSONAL LIBERTY IN ENGLISH LAw, THE. S. P. /. 
Merlin. Tracing the growth of the right. 29 L. Mag. & Rev. 266. 

Ricut To Licut, THE. Charles Thwaites. 26 L. Stud. J. 127. 

RIGHTS AND LIABILITIES OF INFANTS, THE. Hugh Pettitt. 26 L. Stud. J. 143. 

RULE FORBIDDING SUITS AGAINST RECEIVERS WITHOUT LEAVE, AS APPLIED TO 
RECEIVERS MANAGING RAILROAD AND LIKE CORPORATIONS, THE. W. A. 
Coutts. A — against the injustice worked by the rule and its tendency to des- 
potism. 38 Am. L. Rev. 516. 

SHOULD THERE BE FREEDOM OF CONTRACT? Clarence D. Ashiey. — that 
we courts rightly restrict freedom of contract in certain cases. 4 Columbia L. 

ev. 423. 

STATUTES oe ONTARIO, THE. 1904. MV. W. Hoyles. 24Can. L. T. 251. 

SUICIDAL DECLARATIONS IN HomiciDE Casgs. G. M. Dahl. 59 Cent. L. J. 103. 

SWEDISH LAW REFORM. Seymour D. Thompson. A review of a recent work bya 
Swedish author. 38 Am. L. Rev. 388. 

TEST BY WHICH TO DETERMINE WHETHER THE CASE IS FOR THE JURY, THE. 
Colin P. Campbell. §9 Cent. L. J. 224. 

“THIEVES” IN RELATION TO A PoLicy OF MARINE INSURANCE. JH. Birch Sharpe. 
20 L. Quar. Rev. 300. 

TRIAL BY JURY AND “DOUBLE JEOPARDY” IN THE PHILIPPINES. Liddens R. 
cig 7 A paper called forth by three recent cases before the Supreme Court. 
13 Yale L. J. 421. 

VALIDITY OF LEGISLATION LIMITING Hours oF LaBor. Axon. Attacking the 
constitutionality of “eight hour” laws. 58 Cent. L. J. 361. 

VIRGINIA STATE. CORPORATION COMMISSION, THE. A. Caperton Braxton. Show- 
ing the need for such an institution spats, gee and executive as well as legis- 
lative functions. 38 Am. L. Rev. 481; 10 Va. L. Reg. 1. 

WAGERING Contracts. X7rishnalal Mohaulal Jhaveri. Discussing the Indian law 
on the subject. 6 Bombay L. Rep. 153. 

WHEN AND IN WHAT CASES MAY THE OWNER OF ANIMALS WHICH ARE NATUR- 
ALLY TAME BE LIABLE FOR THEIR MISCHIEVOUS OR WRONGFUL AcTs? 
Walter J. Lotz. 59 Cent. L. J. 204. 

WHEN AND IN WHAT CASES WILL A REPRESENTATION AS TO THE VALUE OF 
REAL OR PERSONAL PROPERTY BE SUFFICIENT TO PREDICATE AN ACTION 
FoR Fraup? Walter J. Lots. 58 Cent. L. J. 484. 
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Il. BOOK REVIEWS. 


THE LAW OF WATERS AND WATER RiGuTs, International, National, State, 
Municipal, and Individual, including Irrigation, Drainage, and Municipal 
Water Supply. By Henry Philip Farmham. In three volumes. Rochester, 
N. Y.: The Lawyers’ Co-operative Publishing Company. 1904. pp. 
clxxx, 1-896; xvi, 897-1893; xiv, 1894-2956. 8vo. 

When one stops and thinks of the innumerable ways in which water enters 
into our lives and dealings, one recognizes at once the immense task of the 
author who attempts to collect into one systematic legal treatise “every case 
that is wet.” Such, however, in his own language, has been the undertaking 
of Mr. Farnham, the results of which the publishers have now laid before the 
public. The labor of the author has covered a period of twelve years. The 
author tells us that he has during this time examined all American reports, 
page by page, and that all English cases which have been referred to by digests, 
text-writers, or judges, as involving the question of water rights, have been read. 
Mr. Farnham’s experience and position as associate editor of the Lawyers’ 
Reports Annotated have made it possible for him to.accomplish this work 
within what would otherwise have been prohibitive time and expense. The 
result has been a collection of seventeen thousand cases. 

The three volumes cover about three thousand pages. The general plan 
of Mr. Farnham’s work is unique and commendable. The rights and duties 
with respect to waters depend primarily on the relations which the opposin 
parties bear toward each other. The rights and duties of governments an 
nations in their relations to each other are different from those which exist 
in their relations to their own —-. and the rights and duties between 
sovereign and subject are, again, different from those existing solely between 
subjects. Therefore it would seem that the author has Froverty divided the 
general subject of waters so as to show the rights depending on these differ- 
ent relations, and not, as is the usual method of division, on the mere charac- 
teristics of the body of water on or about which a particular right arises. 
Accordingly there are three main divisions of the work: I. Rights of States 
and Nations; II. Rights between Public and Individual; III. Rights between 
Individuals. 

The principal subdivisions of the first part are “Coast waters,” “ Laws 
in force on the high seas,’’ “Boundary rivers,” and “ Relation between the 
United States and State governments.” The treatment of the last subdivision 
is the least satisfactory portion of Mr. Farnham’s book. The subject is worth 
another entire volume, and the forty pages given it are woefully insufficient. 

The second portion of the work, covering fourteen hundred pages, relates 
to rights between the public and individuals. First in importance in this 
division are the titles of “ Municipal water supply” and “ Drainage.” In the 
discussion of the former, Mr. Farnham has been carried by the character of 
his undertaking into all the intricacies involved in the controversy over the 
extent of the power of a municipality to own and control public utilities and 
to borrow money. This portion of the book is particularly praiseworthy. 
Other important subdivisions of this part are “ Title to bed and shores of 
water ways,” “ Rights of riparian owners,” and “ Bridges, fords, levees, and 
other public improvements.” 

Just one-half of the work is given up to the third part, “Rights between 
Individuals.” The first two hundred pages are taken up by a discussion of 
the rights of riparian owners in watercourses. A comparison of these pages 
with those occupied by the treatment of these same questions when they arise 
between the public and individuals will completely justify the author’s plan, 
and explain many of the apparent inconsistencies in the decisions and in the 
statements of text-writers. The next one hundred and fifty pages are consumed 
by a discussion of the right to dam back the waters of a stream. It would 
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have been better if the “ Mill Acts” had been discussed in connection with 
this last heading instead of being given a separate and independent treatment 
after the discussion of “ Irrigation” and “ Appropriation.” The two hundred 
and fifty pages given to these last-named subjects will form the most interestin 
and important portion of the work for the legal profession in the arid and semi- 
arid states of the West. It is important as being the latest thorough treatment 
of these growing and difficult problems of our law. The most important of 
the remaining topics concern the form and construction of grants and contracts, 
licenses, easements, surface water and drainage, subterranean waters, and rights 
between landlord and tenant. 

In enumerating these different subdivisions, it has not been attempted to 
give them all. Those have been chosen which have appeared particularly 
complete or for other reasons exceptionally worthy of notice. Nor has it been 
possible to go into detail with regard to the author’s legal views as to particular 
principles or cases. So far, however, as it has been possible to form an 
opinion, they seem, in general, accurate. Slight inaccuracies have been noticed, 
but these were only such as are inevitable in a work of this character. Ifa 
general criticism be allowed, it is this, that the text at places takes too much 
the form of a digest. 

There is one feature of the work that is sufficient alone to win for the work a 
place in every legal library. Nothing is so discouraging to a lawyer as to run 
across the statement of a general principle for which are cited in a note a 
long line of cases merely by their reports and pages, compelling the lawyer to 
search through them all, only to find, perhaps, that few, if any, are similar 
enough in their facts to be of service. In the notes to the present work, enough 
facts of a case are generally stated to avoid this difficulty. 

As a general rule it is believed the production of legal works of large scope 
should be discouraged. With the exception of a few notable treatises the legal 
works covering broad subjects are now of little use to the practising lawyer. 
His needs are Saat met by the book which embraces a small field and in that 
field gives to the cases and principles a profound and careful examination and 
discussion. Mr. Farnham’s comprehensive treatise must be regarded as a 
clear exception to the general rule. While the statement of a recent writer that 
this work ‘‘is destined to become one of the greatest law books of the age ” is 
perhaps extravagant, it may fairly be said that, considering its scope, Mr. 
Farnham’s work is surprisingly accurate, thorough, and complete. J. M. B. JR. 


A TREATISE ON STREET RAILWAY ACCIDENT LAw. By Ellery H. Clark. 
Second Edition. St. Paul, Minn: Keefe-Davidson Company. 1904. pp. 
xv, 607. 8vo. 

STREET RAILROAD ACCIDENT LAw. A complete treatise on the principles 
and rules of law applied by the courts of the states and territories of the 
United States and Canada in determining the liability of street railroads, for 
injuries to the person and property by accidents to passengers, employees, 
and travellers on the public streets and highways, and on pleading and 
ge in the various jurisdictions in street railroad accident litigation. 

y — J. Nellis. Albany, N. Y.: Matthew Bender. 1904. pp. cxii, 
711. 8vo. 

These two books cover practically the same ground and are in many points 
very similar. There is however a field for both of them, for our modern street 
railway has become such a predominating factor in present-day tort litiga- 
tion that no one volume dealing with this topic can satisfy the demands of the 
profession. 

The first of these two treatises is a second edition of an earlier work by 
the same author devoted exclusively to street railway accident law in Massa- 
chusetts. It is a revision and amplification of the former work, and is based 
upon the same general plan. The different topics are however treated much 
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more fully, and many new subjects are added, together with a full citation of 
cases from all jurisdictions. The book has thus become one of general rather 
than local application and service. It is particularly commendable for its 
analysis and classification of cases from the point of view of the relation of the 
plaintiff to the defendant. 

The latter volume is also in a sense a second edition. It is based upon a 
portion of a more general work by the same author entitled “ The Law of Street 
Surface Railroads.” After quite a full treatment of the general basis of liability, 
the writer of this book follows a — plan similar to that of Mr. Clark. 
He goes perhaps even more carefully into the different details of the varying 
classes of cases. The material is not quite so thoroughly analyzed or para- 

aphed as that of the other volume, but it is rather more comprehensive and 
undamental in its scope. The indexing of Mr. Nellis’s book appears to have 
been very carefully done, and this renders its discussions especially accessible. 

Neither of these two volumes can be said to excel the other. Neither is of 
any noteworthy originality. Both however are excellent and useful practical 
treatises and digests. Either can be honestly commended to any practitioner 
interested in this important branch of tort practice. W. H. H. 


AMERICAN RAILROAD LAw. By Simeon E. Baldwin. Boston: Little, Brown, 
and Company. 1904. pp. lxvi, 770. 8vo. 

Any work of Judge Baldwin will be read with interest by lawyers, and cannot 
fail to illuminate the subject with which it deals. In writing upon Railroad 
Law the learned author has chosen a subject of great present interest and im- 
portance. A railroad company is a corporation, and therefore subject to the 
rules that govern corporations and to the requirements of its charter; it is a 
common carrier, and therefore subject to the peculiar rules that govern public- 
service companies, and it is endowed with the power of eminent domain. To 
assemble the rules of law that apply to railroads it would be necessary to deal 
with three important branches of law, and it is of course impossible to do so in 
a single volume. Judge Baldwin has limited his work to what is peculiar to 
railroads, so far as that is possible without obscurity. The disadvantage of such 
a plan is this, that it rather gives a set of illustrations of the application of 
fundamental principles to one class of facts than a thorough discussion and 
determination of the principles themselves. In spite of Judge Baldwin’s high 
capacity for legal analysis and reasoning, this book is a digest of railroad cases, 
excellently arranged and clearly phrased. Most of the important cases are 
cited, though one is surprised not to find such leading cases as Northern 
Pacific Railroad v. Washington, on the obligation to establish stations; Old 
Colony Railroad v. Tripp, on the right of hackmen to solicit passengers at the 
stations ; Boyce v. Anderson, on the nature of the relation of passenger and 
carrier; Norway Plains Co. v. Boston & Maine Railroad, on the termination of 
the insurer’s liability; Railroad Company v. Reeves, on loss by act of God. But 
the authorities are generally well collected, clearly arranged, and adequately 
stated, and the eek should prove both suggestive and useful. In an a 
pendix are collected a large number of forms which should prove very valuable 
to a lawyer in practice. J. H. B. 


CYCLOPEDIA OF LAW AND PROCEDURE. Edited by William Mack. Vol. XI. 
New York: The American Law Book Company. London: Butterworth. 

& Co. 1904. pp. 1197. 4to. 
This volume contains topics from “ Costs” to “ Credit with Banker ” inclusive. 
Of the seven leading articles, the most pretentious are those on “ Costs,” 
“ Counties,” and ‘‘ Courts,” which together — five-sixths of the work. Deal- 


ing, therefore, for the most part with matters o 
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sess the interest of some of its predecessors. It is, however, distinguished 

y the same care and thoroughness in its preparation which characterized them. 

A considerable part of the work is devoted to the article on “ Courts” by 

Joseph A. Joyce and Howard C. Joyce. This is particularly complete in its 

discussion of the federal courts, the jurisdiction of which is treated at length, 

with cas ge both to the general requisites of federal jurisdiction and to the in- 
dividual jurisdiction of each court. 


CYCLOPEDIA OF LAW AND PROCEDURE. Edited by William Mack. Vol. 
XII. New York: The American Law Book Company. London: Butter- 
worth & Co. 1904. pp.1194. 4to. 

This volume includes topics from “ Creditors’ Suits ” to “ Damage Feasant.” 
Three quarters of it is occupied by the article on “ Criminal Law” by H. C. 
Underhill, assisted by William Lawrence Clark, both of whom are text-writers 
of ability and experience. This article, while touching upon particular crimes 
only incidentally and chiefly by way of illustration, nevertheless follows the rec- 
ognized policy of the work in containing a full treatment of the various branches 
of the general subject. Thus, not only do the authors consider the nature and 
elements of the criminal act, but they also include a treatment of attempt, 
criminal jurisdiction, venue, and former jeopardy, together with a comprehen- 
sive discussion of criminal procedure and practice, which takes in the compe- 
tency and weight of evidence. The article seems to be a thorough and careful 
exposition of the present state of the law, but the personal views of the authors 
appear rarely. As the work pretends to be little more than an accurate reflec- 
tion of the authorities, criticism of this nature seems practically disarmed, but 
we should have been glad of an occasional expression of the personal opinions 
of authors so well known. 

Other subjects most fully treated are “Customs Duties,” “Customs and 
Usages,” and “ Creditors’ Suits.” The citation of authority is exhaustive, and, 
so far as we have had occasion to examine, accurate, and the volume as a whole 
is a work both able and painstaking. Whether it represents a substantial 
advance on other publications of a similar nature can be determined only after 
a more lengthy use. 


THE BANKRUPTCY ACT OF 1898 annotated and explained with the amendments 
thereto, all the important and latest Federal and State Decisions thereon, 
and the general orders and forms established by the U. S. Supreme Court. 
By John M. Gould and Arthur W. Blakemore. Boston: Little, Brown, and 
Company. 1904. pp. xvii, 266. 8vo. 

This book does not profess to be, nor is it, a treatise on the law of bankruptcy ; 
nor does it attempt to deal with the particular problems raised by the present 
act. It must be cherevtefinid: as indeed the authors themselves in their preface 
have spoken of it, as a manual of the act and the points decided by the courts 
since its adoption. The sections of the act are presented in consecutive order, 
each section being followed immediately by annotations. This plan admits of 
ready reference for the purpose of determining what points of a particular 
section have been passed upon. The annotations, while concise, are neverthe- 
less clear and accurate. Important differences between the present and previous 
bankruptcy statutes are pointed out. The act and its annotations are very 
appropriately supplemented by a presentation of the general orders and forms in 
bankruptcy as adopted and established by the Supreme Court of the United 
States. The work will undoubtedly prove of service to the bankruptcy prac- 
titioner. C. H. O. 
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AN EXPOSITION OF THE CONSTITUTION OF THE UNITED STATES. By Hen 
' Flanders. Fifth Edition, Revised and Enlarged. Philadelphia: T. & J. W. 
Johnson & Co. 1904. Pp- xii, 326. 16mo. 

According to the preface of this work, the purpose was “ to supply a con- 
venient manual of instruction to the youth of our country; to make clear and 
intelligible to the unprofessional reader the fundamental law of our Federative 
system of government; and at the same time to produce a work which might 

so be useful to the bar.” The author has succeeded in his first two endeavors; 
the well-arranged, clear-cut, and concise treatment of the provisions of the 
Constitution commend it to the elementary student of government or to the 
unprofessional reader as a safe, non-technical, working summary. The fifth 
edition corrects it to date, and includes some new matter, for example, questions © 
connected with the acquisition of territory from Spain. In furthering these 
two purposes, however, the author has largely, and perhaps necessarily, sacri- 
ficed his third, which was to help the practising lawyer. The summary treat- 
ment in the text coupled with the absence of citations of authorities — only 
some half-dozen cases are cited — make the book of little use to the careful 
student of constitutional law. 


THE INTERSTATE COMMERCE ACT and Federal Anti-Trust Laws including the 
Sherman Act; the Act Creating the Bureau of Corporations ; the Elkins 
Act; the Act to Expedite Suits in Federal Courts; Acts Relating to Tele- 
graph, Military, and Post Roads; Acts Affecting Equipment of Cars and 

omotives of Carriers Engaged in Interstate Commerce, with All Amend- 
ments. With Comments and Authorities. By William L. Snyder. New 
York: Baker, Voorhis & Company. 1904. pp. xxiii, 380. 8vo. 

NOTES TO THE SPANISH CiIviL CoDE showing changes effected by American 
— with citation of cases from P a Supreme Court. By 
Charles A. Willard. Manila: E.C. McCullough & Co.,Inc. 1904. pp. x1, 
106. 8vo. With which is bound a Translation of the Civil Code in 
force in Cuba, Porto Rico, and the Philippines. Division of Customs and 
Insular Affairs. War Department. Washington: Government Printing 
Office. 1899. pp. vi, 322. 8vo. 

CoPpyRIGHT CASES. A summary of Leading American Decisions on the Law 
of Copyright and on Literary Property, from 1891 to 1903 : Together with 
the text of the United States Copyright Statute, and a Selection of Recent 
od Decisions of the Courts of Great Britain and Canada. Com- 
piled by Arthur S. Hamlin. New York and London: G. P. Putnam’s 
Sons. 1904. pp. vii, 237. 8vo. 

CopE REMEDIES: Remedies and Remedial Rights by the Civil Action accord- 
ing to the Reformed American Procedure. A Treatise Adapted to Use 
in All the States and Territories where that System Prevails. By John 
Norton Pomeroy. Fourth Edition, Revised and Enlarged by Thomas A. 
Boyle. Boston: Little, Brown,and Company. 1904. pp. clxx, 983. 8vo. 

THE Law oF Torts: A Treatise on the Principles of Obligations Arising from 
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